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To His Excellency
The Honorable Arch Alfred Moore, Jr.

Governor of West Virginia
Sir:

In conformity with the requirements of section twenty-five of the
Court of Claims law, approved March eleventh, one thousand nine
hundred sixty-seven, I have the honor to transmit herewith the
report of the State Court of Claims for the period from July one,
one thousand nine hundred seventy-three to June thirty, one thousand

nine hundred seventy-five.

Respectfully submitted,
CHERYLE M. HALL,

Clerk
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Two regular terms of court are provided for annually

the second Monday of April and September.
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CHAPTER 14 CODE
Article 2. Claims Against the State.

§14-2-1. Purpose.
§14-2-2.  Venue for certain suits limited to Kanawha county.
§14-2-3.  Definitions.

§14-2-4. Creation of court of claims; appointment and terms of judges;
vacancies,

§14-2-5. Court clerk and other personnel.
§14-2-6. Terms of court.

§14-2-7.  Meeting place of the court.

§14-2-8. Compensation of judges; expenses.
§14-2-9. Oath of office.

§14-2-10. Qualifications of judges.

§14-2-11. Attorney general to represent State.
§14-2-12. General powers of the court.
§14-2-13. Jurisdiction of the court.

§14-2-14. Claims excluded.

§14-2-15. Rules of practice and procedure.
§14-2-16. Regular procedure.

§14-2-17. Shortened procedure.

§14-2-18. Advisory determination procedure.
§14-2-19. Claims under existing appropriations.
§14-2-20. Claims under special appropriations,
§14-2-21. Periods of limitation made applicable.
§14-2-22, Compulsory process.

§14-2-23. Inclusion of awards in budget.
§14-2-24, Records to be preserved.

§14-2-25. Reports of the court.

§14-2-26. Fraudulent claims.

§14-2-27, Conclusiveness of determination.
§14-2-28. Award as condition precedent to appropriation.
§14-2-29. Severability.

§14-2-1. Purpose.

The purpose of this article is to provide a simple and expeditious
method for the consideration of claims against the State that because
of the provisions of section 35, article VI of the Constitution of the
State, and of statutory restrictions, inhibitions or limitations, cannot
be determined in the regular courts of the State; and to provide for
proceedings in which the State has a special interest.
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§14-2.2, Venue for certain suits limited to Kanawha county.

The following proceedings shall be brought and prosecuted only in
the circuit court of Kanawha county:

1. Any suit in which the governor, any other state officer, or a
state agency is made a party defendant, except as garnishee or sug-
gestee.

2. Any suit attempting to enjoin or otherwise suspend or affect
a judgment or decree on behalf of the State obtained in any circuit
court.

This section shall apply only to such proceedings as are not pro-
hibited by the constitutional immunity of the State from suit under
section 35, article VI of the Constitution of the State,

§14-2-3. Definitions.
For the purpose of this article:

“Court” means the state court of claims established by section four
[§14-2-4] of this article.

“Claim” means a claim authorized to be heard by the court in
accordance with this article.

“Approved claim” means a claim found by the court to be one that
should be paid under the provisions of this article.

“Award” means the amount recommended by the court to be paid
in satisfaction of an approved claim.

“Clerk” means the clerk of the court of claims.

“State agency” means a state department, board, commission, in-
stitution, or other administrative agency of state government: Pro-
vided, that a “state agency” shall not be considered to include county
courts, county boards of education, municipalities, or any other
political or local subdivision of the State regardless of any state aid
that might be provided.

§14-2-4. Creation of court of claims; appointment and terms of
judges; vacancies.

The “court of claims” is hereby created. It shall consist of three
judges, to be appointed by the president of the senate and the speaker
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of the house of delegates, by and with the advice and consent of the
senate, one of whom shall be appointed presiding judge. Each ap-
pointment to the court shall be made from a list of three qualified
nominees furnished by the board of governors of the West Virginia
State bar.

The terms of the judges of this court shall be six years, except that
the first members of the court shall be appointed as follows: One
judge for two years, one judge for four years and one judge for six
years.” As these appointments expire, all appointments shall be for
six year terms. Not more than two of the judges shall be of the same
political party. An appointment to fill a vacancy shall be for the
unexpired term.

§14-2-5. Court clerk and other personnel.

The court shall have the authority to appoint a clerk. The clerk’s
salary shall be fixed by the joint committee on government and
finance, and shall be paid out of the regular appropriation for the
court. The clerk shall have custody of all records and proceedings of
the court, shall attend meetings and hearings of the court, shall
administer oaths and affirmations, and shall issue all official sum-
monses, subpoenas, orders, statements and awards.

The joint committee on government and finance may employ
other persons whose services shall be necessary to the orderly trans-
action of the business of the court, and fix their compensation.

§14-2-6. Terms of court.

The court shall hold at least two regular terms each year, on the
second Monday in April and September. So far as possible, the
court shall not adjourn a regular term until all claims then upon its
docket and ready for hearing or other consideration have been
disposed of.

Special terms or meetings may be called by the clerk at the request
of the court whenever the number of claims awaiting consideration,
or any other pressing matter of official business, make such a term
advisable.

§14-2-7. Meeting place of the court.

The regular meeting place of the court shall be at the state capitol,
and the joint committee on government and finance shall provide



X STATE COURT OF CLAIMS LAW

adequate quarters therefor. When deemed advisable, in order to
facilitate the full hearing of claims arising elsewhere in the State, the
court may convene at any county seat.

§14-2-8. Compensation of judges; expenses.

Each judge of the court shall receive one hundred dollars for each
day actually served, and actual expenses incurred in the performance
of his duties. The number of days served by each judge shall not
exceed one hundred in any fiscal year, except by authority of the
joint committee on government and finance. Requisitions for com-
pensation and expenses shall be accompanied by sworn and itemized
statements, which shall be filed with the auditor and preserved as
public records. For the purpose of this section, time served shall
include time spent in the hearing of claims, in the consideration of
the record, in the preparation of opinions, and in necessary travel.

§14-2-9. Oath of office.

Each judge shall before entering upon the duties of his office, take
and subscribe to the oath prescribed by section 5, article IV of the
Constitution of the State. The oath shall be filed with the clerk.

§14-2-10. Qualifications of judges.

Each judge appointed to the court of claims shall be an attorney at
law, licensed to practice in this State and shall have been so licensed
to practice law for a period of not less than ten years prior to his
appointment as judge. A judge shall not be an officer or an employee
of any branch of state government, except in his capacity as a mem-
ber of the court and shall receive no other compensation from the
State or any of its political subdivisions. A judge shall not hear or
participate in the consideration of any claim in which he is interested
personally, either directly or indirectly.

§14-2-11. Attorney general to represent State.

The attorney general shall represent the interests of the State in
all claims coming before the court.

§14-2-12. General powers of the court.

The court shall, in accordance with this article, consider claims
which, but for the constitutional immunity of the State from suit, or
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for some statutory restrictions, inhibitions or limitations, could be
maintained in the regular courts of the State. No liability shall be
imposed upon the State or any state agency by a determination of
the court of claims approving a claim and recommending an award,
unless the claim is (1) made under an existing appropriation, in
accordance with section nineteen [§14-2-19] of this article, or (2) a
claim under a special appropriation, as provided in section twenty
[§14-2-20] of this article. The court shall consider claims in accor-
dance with the provisions of this article.

Except as is otherwise provided in this article, a claim shall be
instituted by the filing of notice with the clerk. Each claim shall be
considered by the court and if, after consideration, the court finds
that a claim is just and proper, it shall so determine and shall file
with the clerk a brief statement of its reasons. A claim so filed shall
be an approved claim. The court shall also determine the amount
that should be paid to the claimant, and shall itemize this amount
as an award, with the reasons therefor, in its statement filed with the
clerk. In determining the amount of a claim, interest shall not be
allowed unless the claim is based upon a contract which specifically
provides for the payment of interest.

§14-2-13. Jurisdiction of the court.

The jurisdiction of the court, except for the claims excluded by
section fourteen [§14-2-14], shall extend to the following matters:

1. Claims and demands, liquidated and unliquidated, ex contractu
and ex delicto, against the State or any of its agencies, which the
State as a sovereign commonwealth should in equity and good con-
science discharge and pay.

2. Claims and demands, liquidated and unliquidated, ex contractu
and ex delicto, which may be asserted in the nature of setoff or
counterclaim on the part of the State or any state agency.

3. The legal or equitable status, or both, of any claim referred to
the court by the head of a state agency for an advisory determina-
tion.

§14-2-14. Claims excluded.

The jurisdiction of the court shall not extend to any claim:

1. For loss, damage, or destruction of property or for injury or
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death incurred by a member of the militia or national guard when in
the service of the State.

2. For a disability or death benefit under chapter twenty-three
[§23-1-1 et seq.] of this Code.

3. For unemployment compensation under chapter twenty-one-A
[§21A-1-1 et seq.] of this Code.

4. For relief or public assistance under chapter nine [§9-1-1 et
seq.] of this Code.

5. With respect to which a proceeding may be maintained against
the State, by or on behalf of the claimant in the courts of the State.

§14-2-15. Rules of practice and procedure.

The court shall adopt and may from time to time amend rules of
procedure, in accordance with the provisions of this article, govern-
ing proceedings before the court. Rules shall be designed to assure a
simple, expeditious and inexpensive consideration of claims. Rules
shall permit a claimant to appear in his own behalf or be represented
by counsel.

Under its rules, the court shall not be bound by the usual common
law or statutory rules of evidence. The court may accept and weigh,
in accordance with its evidential value, any information that will
assist the court in determining the factual basis of a claim.

§14-2-16. Regular procedure.

The regular procedure for the consideration of claims shall be
substantially as follows:

1. The claimant shall give notice to the clerk that he desires to
maintain a claim. Notice shall be in writing and shall be in sufficient
detail to identify the claimant, the circumstances giving rise to the
claim, and the state agency concerned, if any. The claimant shall not
otherwise be held to any formal requirement of notice.

2. The clerk shall transmit a copy of the notice to the state agency
concerned. The state agency may deny the claim, or may request a
postponement of proceedings to permit negotiations with the claim-
ant. If the court finds that a claim is prima facie within its jurisdic-
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tion, it shall order the claim to be placed upon its regular docket for
hearing.

3. During the period of negotiations and pending hearing, the
state agency, represented by the attorney general, shall, if possible,
reach an agreement with the claimant regarding the facts upon which
the claim is based so as to avoid the necessity for the introduction of
evidence at the hearing. If the parties are unable to agree upon the
facts an attempt shall be made to stipulate the questions of fact in
issue.

4. The court shall so conduct the hearing as to disclose all ma-
terial facts and issues of liability and may examine or cross-
examine witnesses. The court may call witnesses or require evidence
not produced by the parties; may stipulate the questions to be argued
by the parties; and may continue the hearing until some subsequent
time to permit a more complete presentation of the claim.

5. After the close of the hearing the court shall consider the
claim and shall conclude its determination, if possible, within thirty
days.

§14-2-17. Shortened procedure.

The shortened procedure authorized by this section shall apply
only to a claim possessing all of the following characteristics:

1. The claim does not arise under an appropriation for the current
fiscal year.

2. The state agency concerned concurs in the claim.
3. The amount claimed does not exceed one thousand dollars.

4. The claim has been approved by the attorney general as one
that, in view of the purposes of this article, should be paid.

The state agency concerned shall prepare the record of the claim
consisting of all papers, stipulations and evidential documents re-
quired by the rules of the court and file the same with the clerk. The
court shall consider the claim informally upon the record submitted.
If the court determines that the claim should be entered as an ap-
proved claim and an award made, it shall so order and shall file its
statement with the clerk. If the court finds that the record is inade-
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quate, or that the claim should not be paid, it shall reject the claim.
The rejection of a claim under this section shall not bar its resub-
mission under the regular procedure.

§14-2-18. Advisory determination procedure.

The governor or the head of a state agency may refer to the court
for an advisory determination the question of the legal or equitable
status, or both, of a claim against the State or a state agency. This
procedure shall apply only to such claims as are within the jurisdic-
tion of the court. The procedure shall be substantially as follows:

1. There shall be filed with the clerk, the record of the claim
including a full statement of the facts, the contentions of the claim-
ant, and such other materials as the rules of the court may require.
The record shall submit specific questions for the court’s consider-
ation,

2. The clerk shall examine the record submitted and if he finds
that it is adequate under the rules, he shall place the claim on a
special docket. If he finds the record inadequate, he shall refer it
back to the officer submitting it with the request that the necessary
additions or changes be made.

3. When a claim is reached on the special docket, the court shall
prepare a brief opinion for the information and guidance of the
officer. The claim shall be considered informally and without hearing.
A claimant shall not be entitled to appear in connection with the
consideration of the claim.

4. The opinion shall be filed with the clerk. A copy shall be trans-
mitted to the officer who referred the claim.

An advisory determination shall not bar the subsequent consider-
ation of the same claim if properly submitted by, or on behalf of,
the claimant. Such subsequent consideration, if undertaken, shall be
de novo.

§14-2-19. Claims under existing appropriations.

A claim arising under an appropriation made by the legislature
during the fiscal year to which the appropriation applies, and falling
within the jurisdiction of the court, may be submitted by:
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1. A claimant whose claim has been rejected by the state agency
concerned or by the state auditor.

2. The head of the state agency concerned in order to obtain a
determination of the matters in issue.

3. The state auditor in order to obtain a full hearing and consid-
eration of the merits.

The regular procedure, so far as applicable, shall govern the con-
sideration of the claim by the court. If the court finds that the claim-
ant should be paid, it shall certify the approved claim and award to
the head of the appropriate state agency, the state auditor, and to
the governor. The governor may thereupon instruct the auditor to
issue his warrant in payment of the award and to charge the amount
thereof to the proper appropriation. The auditor shall forthwith notify
the state agency that the claim has been paid. Such an expenditure
shall not be subject to further review by the auditor upon any matter
determined and certified by the court.

§14-2-20. Claims under special appropriations.

Whenever the legislature makes an appropriation for the payment
of claims against the State, then accrued or arising during the ensuing
fiscal year, the determination of claims and the payment thereof
may be made in accordance with this section. However, this section
shall apply only if the legislature in making its appropriation specifi-
cally so provides.

The claim shall be considered and determined by the regular or
shortened procedure, as the case may be, and the amount of the
award shall be fixed by the court. The clerk shall certify each ap-
proved claim and award, and requisition relating thereto, to the
auditor. The auditor thereupon shall issue his warrant to the treas-
urer in favor of the claimant. The auditor shall issue his warrant
without further examination or review of the claim except for the
question of a sufficient unexpended balance in the appropriation.

§14-2-21. Periods of limitation made applicable.

The court shall not take jurisdiction of any claim, whether accruing
before or after the effective date of this article [July 1, 1967], unless
notice of such claim be filed with the clerk within such period of
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limitation as would be applicable under the pertinent provisions of
the Code of West Virginia, one thousand nine hundred thirty-one, as
amended, if the claim were against a private person, firm or corpora-
tion and the constitutional immunity of the State from suit were not
involved and such period of limitation may not be waived or ex-
tended. The foregoing provision shall not be held to limit or restrict
the right of any person, firm or corporation who or which had a
claim against the State or any state agency, pending before the at-
torney general on the effective date of this article [July 1, 1967],
from presenting such claim to the court of claims, nor shall it limit or
restrict the right to file such a claim which was, on the effective date
of this article [July 1, 1967], pending in any court of record as a
legal claim and which, after such date was or may be adjudicated in
such court to be invalid as a claim against the State because of the
constitutional immunity of the State from suit.

§14-2-22. Compulsory process.

In all hearings and proceedings before the court, the evidence and
testimony of witnesses and the production of documentary evidence
may be required. Subpoenas may be issued by the court for appear-
ance at any designated place of hearing. In case of disobedience to a
subpoena or other process, the court may invoke the aid of any
circuit court in requiring the evidence and testimony of witnesses,
and the production of books, papers and documents. Upon proper
showing, the circuit court shall issue an order requiring witnesses to
appear before the court of claims; produce books, papers and other
evidence; and give testimony touching the matter in question. A per-
son failing to obey the order may be punished by the circuit court
as for contempt.

§14-2-23. Inclusion of awards in budget.

The clerk shall certify to the department of finance and adminis-
tration, on or before the twentieth day of November of each year, a
list of all awards recommended by the court to the legislature for
appropriation. The clerk may certify supplementary lists to the gov-
ernor to include subsequent awards made by the court. The governor
shall include all awards so certified in his proposed budget bill
transmitted to the legislature. l




STATE COURT OF CLAIMS LAW XVl

§14-2-24. Records to be preserved.

The record of each claim considered by the court, including all
documents, papers, briefs, transcripts of testimony and other mater-
ials, shall be preserved by the clerk and shall be made available to
the legislature or any committee thereof for the reexamination of the
claim.

§14-2-25. Reports of the court.

The clerk shall be the official reporter of the court. He shall collect
and edit the approved claims, awards and statements, shall prepare
them for submission to the legislature in the form of an annual
report and shall prepare them for publication.

Claims and awards shall be separately classified as follows:

1. Approved claims and awards not satisfied but referred to the
legislature for final consideration and appropriation.

2. Approved claims and awards satisfied by payments out of
regular appropriations.

3. Approved claims and awards satisfied by payment out of a
special appropriation made by the legislature to pay claims arising
during the fiscal year.

4. Claims rejected by the court with the reasons therefor.

5. Advisory determinations made at the request of the governor
or the head of a state agency.

The court may include any other information or recommendations
pertaining to the performance of its duties.

The court shall transmit its annual report to the presiding officer
of each house of the legislature, and a copy shall be made available
to any member of the legislature upon request therefor. The reports
of the court shall be published biennially by the clerk as a public
document. The biennial report shall be filed with the clerk of each
house of the legislature, the governor and the attorney general.

§14-2-26. Fraudulent claims.

A person who knowingly and wilfully presents or attempts to pre-
sent a false or fraudulent claim, or a state officer or employee who



Xviit STATE COURT OF CLAIMS LAW

knowingly and wilfully participates or assists in the preparation or
presentation of a false or fraudulent claim, shall be guilty of a mis-
demeanor. A person convicted, in a court of competent jurisdiction,
of violation of this section shall be fined not more than one thousand
dollars or imprisoned for not more than one year, or both, in the
discretion of such court. If the convicted person is a state officer or
employee, he shall, in addition, forfeit his office or position of em-
ployment, as the case may be.

§14-2.27. Conclusiveness of determination.

Any final determination against the claimant on any claim pre-
sented as provided in this article shall forever bar any further claim
in the court arising out of the rejected claim.

§14-2-28. Award as condition precedent to appropriation.

It is the policy of the legislature to make no appropriation to pay
any claims against the State, cognizable by the court, unless the
claim has first been passed upon by the court.

§14-2-29. Severability.

If any provision of this article or the application thereof to any
person or circumstance be held invalid, such invalidity shall not
affect other provisions or applications of the article which can be
given effect without the invalid provision or application, and to this
end the provisions of this article are declared to be severable.
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Rules of Practice and

Procedure

of the

STATE COURT OF CLAIMS

(Adopted by the Court

September 11, 1967.

Amended February 18, 1970

Amended February 23, 1972.)
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TABLE OF RULES

Rules of Practice and Procedure
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Filing Papers.
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Withdrawal of Claim.

Witnesses.
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Re-Hearings.

Records of Shortened Procedure Claims Submitted by
State Agencies.

Application of Rules of Civil Procedure.
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RULES OF PRACTICE AND PROCEDURE
OF THE
COURT OF CLAIMS
STATE OF WEST VIRGINIA

RULE 1. CLERK, CUSTODIAN OF PAPERS, ETC.

The Clerk shall be responsible for all papers and claims filed in
his office; and will be required to properly file, in an index for
that purpose, any paper, pleading, document, or other writing filed
in connection with any claim. The Clerk shall also properly endorse
all such papers and claims, showing the title of the claim, the
number of the same, and such other data as may be necessary to
properly connect and identify the document, writing, or claim.

RULE 2. FILING PAPERS.

(a) Communications addressed to the Court or Clerk and all
notices, petitions, answers and other pleadings, all reports, docu-
ments received or filed in the office kept by the Clerk of this Court,
shall be endorsed by him showing the date of the receipt or filing
thereof.

(b) The Clerk, upon receipt of a notice of a claim, shall enter of
record in the docket book indexed and kept for that purpose, the
name of the claimant, whose name shall be used as the title of the
case, and a case number shall be assigned accordingly.

(c) No paper, exclusive of exhibits, shall be filed in any action or
proceeding or be accepted by the Clerk for filing nor any brief, depo-
sition, pleading, order, decree, reporter’s transcript or other paper to
be made a part of the record in any claim be received except that
the same be upon paper measuring 8-1/2 inches in width and 11
inches in length.

RULE 3. RECORDS.

The Clerk shall keep the following record books, suitably indexed
in the names of claimants and other subject matter:
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(a) Order Book, in which shall be recorded at large, on the day of
their filing, all orders made by the Court in each case or proceeding.

(b) Docket Book, in which shall be entered each case or claim
made and filed, with a file or case number corresponding to the
number of the case, together with brief chronological notations of the
proceedings had in each case.

(c) Financial Ledger, in which shall be entered chronologically,
all administrative expenditures of the Court under suitable classifi-
cations.

RULE 4. FORM OF CLAIMS.

Notice in writing of each claim must be filed with the Clerk of the
Court. The notice shall be in sufficient detail to identify the claim-
ant, the circumstances giving rise to the claim, and the state agency
concerned, if any. The Court reserves the right to require further
information before hearing, when, in its judgment, justice and
equity may require. It is recommended that notice of claims be
furnished in triplicate. A suggested form of notice of a claim may
be obtained from the Clerk.

RULE 5. COPY OF NOTICE OF CLAIMS TO ATTORNEY
GENERAL AND STATE AGENCY.

Upon receipt of a notice of claim to be considered by the Court,
the Clerk shall forthwith transmit a copy of the notice to the State
Agency concerned, if any, and a copy thereof to the office of the
Attorney General of the State, and the Clerk shall make a note of the
time of such delivery.

RULE 6. PREPARATION OF HEARING DOCKET.

On and after the date of adoption of these rules by the Court, the
Clerk shall prepare fifteen days previous to the regular terms of
Court a docket listing all claims that are ready for hearings by the
Court, and showing the respective dates, as fixed by the Court for
the hearings thereof. The Court reserves the right to add to, rear-
range or change said docket when in its judgment such addition, re-
arrangement or change would expedite the work of the term. Each
claimant or his counsel of record and the Attorney General shall be
notified as to the date, time, and place of the hearing.
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RULE 7. PROOF AND RULES GOVERNING PROCEDURE.

(a) Claims asserted against the State, including all the allegations
in a notice of claim, are treated as denied, and must be established by
the claimant with satisfactory proof, or proper stipulation as herein-
after provided before an award can be made.

(b) The Court shall not be bound by the usual common law or
statutory rules of evidence. The Court may accept and weigh, in
accordance with its evidential value, any information that will assist
the Court in determining the factual basis of the claim.

(c) The Attorney General shall within twenty days after a copy
of the notice has been furnished his office file with the Clerk a
notice in writing, either denying the claim, requesting postponement
of proceedings to permit negotiations with the claimant, or other-
wise setting forth reasons for further investigation of the claim, and
furnish the claimant or his counsel of record a copy thereof. Other-
wise, after said twenty-day period, the Court may order the claim
placed upon its regular docket for hearing.

(d) It shall be the duty of the claimant or his counsel in claims
under the regular procedure to negotiate with the Office of the
Attorney General so that the claimant and the State Agency and the
Attorney General may be ready at the beginning of the hearing of a
claim to read, if reduced to writing, or to dictate orally, if not
reduced to writing, into the record- such stipulations, if any, as the
parties may have been able to agree upon.

(e) Where there is a controversy between a claimant and any
State Agency, the Court may require each party to reduce the facts to
writing, and if the parties are not in agreement as to the facts, the
Court may stipulate the questions of fact in issue and require written
answers to the said stipulated questions.

RULE 8. APPEARANCES.

Any claimant may appear in his own behalf or have his claim
presented by counsel, duly admitted as such to practice law in the
State of West Virginia.

RULE 9. BRIEFS.

(a) Claimants or their counsel, and the Attorney General, may
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file with the Court for its consideration a brief on any question in-
volved, provided a copy of said brief is also presented to and fur-
nished the opposing party or counsel. Reply briefs shall be filed
within fifteen days.

(b) All briefs filed with, and for the use of, the Court shall be in
quadruplicate — original and three copies. As soon as any brief is
received by the Clerk he shall file the original in the Court file and
deliver the three copies, one each, to the Judges of the Court.

RULE 10. CONTINUANCES: DISMISSAL FOR FAILURE TO
PROSECUTE.

(a) After claims have been set for hearing, continuances are
looked upon by the Court with disfavor, but may be allowed when
good cause is shown.

(b) A party desiring a continuance should file a motion showing
good cause therefor at the earliest possible date.

(c) Whenever any claim has been docketed for hearing for three
regular terms of Court at which the claim might have been prose-
cuted, and the State shall have been ready to proceed with the trial
thereof, the Court may, upon its own motion or that of the State,
dismiss the claim unless good cause appear or be shown by the
claimant why such claim has not been prosecuted.

(d) Whenever a claimant shall fail to appear and prosecute his
claim on the day set for hearing and shall not have communicated
with the Clerk prior thereto, advising of his inability to attend and
the reason therefore, and if it further appear that the claimant or his
counsel had sufficient notice of the docketing of the claim for hear-
ing, the Court may, upon its own motion or that of the State, dismiss
the claim.

(e) Within the discretion of the Court, no order dismissing a
claim under either of the two preceding sections of this rule shall be
vacated nor the hearing of such claim be reopened except by a no-
tice in writing filed not later than the end of the next regular term
of Court, supported by affidavits showing sufficient reason why the
order dismissing such claim should be vacated, the claim reinstated
and the trial thereof permitted.
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RULE 11. ORIGINAL PAPERS NOT TO BE WITHDRAWN:
EXCEPTIONS.

No original paper in any case shall be withdrawn from the Court
files except upon special order of the Court or one of the Judges
thereof in vacation. When an official of a State Department is
testifying from an original record of his department, a certified copy
of the original record of such department may be filed in the place
and stead of the original.

RULE 12. WITHDRAWAL OF CLAIM.

(a) Any claimant may withdraw his claim. Should the claimant
later refile the claim, the Court shall consider its former status, such
as previous continuances and any other matter affecting its standing,
and may re-docket or refuse to re-docket the claim as in its judg-
ment, justice and equity may require under the circumstances.

(b) Any department or state agency, having filed a claim for the
Court’s consideration, under either the advisory determination pro-
cedure or the shortened procedure provision of the Court Act, may
withdraw the claim without prejudice to the right of the claimant
involved to file the claim under the regular procedure.

RULE 13. WITNESSES.

(a) For the purpose of convenience and in order that proper
records may be preserved, claimants and State Departments desiring
to have subpoenas for witnesses shall file with the Clerk a memoran-
dum in writing giving the style and number of the claim and setting
forth the names of such witnesses, and thereupon such subpoenas
shall be issued and delivered to the person calling therefor or mailed
to the person designated.

(b) Request for subpoenas for witnesses should be furnished to
the Clerk well in advance of the hearing date so that such subpoenas
may be issued in ample time before the hearing.

(c) The payment of witness fees, and mileage where transportation
is not furnished to any witness subpoenaed by or at the instance of
either the claimant or the respondent state agency, shall be the
responsibility of the party by whom or at whose instance such wit-
ness is subpoenaed.
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RULE 14. DEPOSITIONS.

(a) Depositions may be taken when a party desires the testimony
of any person, including a claimant. The deposition shall be upon
oral examination or upon written interrogatory. Depositions may be
taken without leave of the Court. The attendance of witnesses may be
compelled by the use of subpoenas as provided in Rule 13.

(b) To take the deposition of any designated witness, reasonable
notice of time and place shall be given the opposite party or counsel,
and the party taking such deposition shall pay the costs thereof and
file an original and three copies of such deposition with the Court.
Extra copies of exhibits will not be required; however, it is sug-
gested that where exhibits are not too lengthy and are of such a
nature as to permit it, they should be read into the deposition.

(c) Depositions shall be taken in accordance with the provision
of Rule 17 of this Court.

RULE 15. RE-HEARINGS.

A re-hearing shall not be allowed except where good cause is
shown. A motion for re-hearing may be entertained and considered
ex parte, unless the Court otherwise directs, upon the petition and
brief filed by the party seeking the re-hearing. Such petition and
brief shall be filed within thirty days after notice of the Court’s
determination of the claim unless good cause be shown why the time
should be extended.

RULE 16. RECORDS OF SHORTENED PROCEDURE
CLAIMS SUBMITTED BY STATE AGENCIES.

When a claim is submitted under the provisions of Chapter 14,
Article 2, Paragraph 17 of the Code of West Virginia, concurred in
by the head of the department and approved for payment by the
Attorney General, the record thereof, in addition to copies of cor-
respondence, bills, invoices, photographs, sketches or other exhibits,
should contain a full, clear and accurate statement, in narrative form,
of the facts upon which the claim is based. The facts in such record
among other things which may be peculiar to the particular claim,
should show as definitely as possible that:

(a) The claimant did not through neglect, default or lack of
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reasonable care, cause the damage of which he complains. It should
appear he was innocent and without fault in the matter.

(b) The department, by or through neglect, default or the failure
to use reasonable care under the circumstances caused the damage to
claimant, so that the State in justice and equity should be held liable.

(c) The amount of the claim should be itemized and supported by
a paid invoice, or other report itemizing the damages, and vouched
for by the head of the department as to correctness and reasonable-
ness.

RULE 17. APPLICATION OF RULES OF CIVIL PROCE-
DURE.

The Rules of Civil Procedure will apply in the Court of Claims
unless the Rules of Practice and Procedure of the Court of Claims
are to the contrary.

Adopted by Order of the Court
of Claims, September 11, 1967.

Amended February 18, 1970.
Amended February 23, 1972.

CHERYLE M. HALL,
Clerk



REPORT OF THE COURT OF CLAIMS

For the Period July 1, 1973 to June 30, 1975

(1) Approved claims and awards not satisfied but to be referred to the Legislature, 1976, for final consideration and appropriation:

Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
D-679 Burch, Geneva Marie Rehabilitation Environ-
mental Action Program 550.00 |$ 150.00 | January 8, 1975
D-761 Carney, Dana H. Department of Highways 67.61 67.61 | October 9, 1974
D-752 Casdorph, L. M. Department of Highways 61.29 61.29 |June 18, 1974
D-698 Coal River Public
Service District Department of Highways 90.00 90.00 | June 18, 1974
D-699 Coal River Public
Service District Department of Highways 111.00 111.00 | June 18, 1974
D-787 Cooper, John L. Department of Highways 25.00 25.00 | January 16, 1975
D-778 Corzine, Velva K. Department of Highways 221.98 221.98 [December 9, 1974
D-682 Deitz, David R, Department of Highways 82.40 82.40 | June 26, 1974
D-738 Duffy, James M. Department of Highways 50.060 25.00 | January 16, 1975
D-788 Ellison, Clyde M. Department of Highways 25.00 25.00 | January 16, 1975
D-575 Galyean, T. A,, Jr,
and Ann T. Galyean, his wife,
John G. Anderson, Trustee,
& Huntington Federal Sav-
ings and Loan Association Department of Hiighways 25,000.00 7,500.00 { October 22, 1974
D-687 Greene, Clarke W, Department of Highways 183.95 183.95 | November 14, 1974
D-655 Harris, H. Ronald Department of Highways 78.92 78.92 {October 21, 1974
D-332 Henderson, Harry C. Department of Highways 85,000.00 6,600.00 |January 16, 1975
D-647 Lantz, James R. Department of Highways 43.30 43.30 |December 9, 1974
D-797 Leonard Johnson Workmen’s Compensation
Funeral Home, Inc. Fund 1,200.00 1,200.00 [May 28, 1975
D-656 Maryland Casualty Co. Alcohol Beverage
Control Commission 2,500.00 2,500.00 |March 26, 1975

IHAXX

SAUAVAY ANV SWIVTO 40 NOILLVOILISSVIO




(1) Approved claims and awards not satisfied but to be referred to the Legislature, 1976, for final consideration and appropriation:

REPORT OF THE COURT OF CLAIMS (Continued)

Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
D-888 Miller, Samuel Department of Highways 123.60 123.60 | January 16, 1975
D-709 Monongahela Power Company |Department of Highways 82.94 82.94 | January 16, 1975
D-739 Norfolk & Western
Railway Company Department of Highways 1,258.29 1,258.29 | February 6, 1975
D-677 Reed, Mr. & Mrs. T, E. Department of Highways 800.00 600.00 | June 26, 1974
D-734 Solomon, Lena Rehabilitation Environmen-
tal Action Program 3,500.00 500.00 | October 9, 1974
D-730 Stanley, Edward H. Rehabilitation Environmen-
tal Action Program 1,045.00 200.00 | October 9, 1974
D-307 Thomas, Opal Baker
and Elsey Department of Highways 150,000.00 1,920.00 | March 26, 1975
D-779 Tygart Valley
Telephone Company Department of Highways 109.79 109.79 | September 24, 1974
D-822 Via, Mrs. W. G. Department of Highways 55.10 55.10 | January 8, 1975
TOTALS $ 272,265.17 |$ 23,815.17

SAAVAY ANV SHIVTIO 40 NOILVIIJISSVIO
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(2) Approved claims and awards satisfied by payments out of appropriations made by the Legislature for the period July 1, 1973,

REPORT OF THE COURT OF CLAIMS (Continued)
For the Period July 1, 1973 to June 30, 1975

to June 30, 1975:

Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
D-633 Amburgey, F. B., Trustee for
Hensley Heights Mainte-
nance Fund Adjutant General $ 1,308.47 |$ 1,308.47 | February 7, 1974
D-623 Bacon, John A. Department of Highways 241.83 145.83 | November 8, 1973
D-510 Baltimore Contractors, Inc. Department of Natural
Resources 712,105.36 200,000.00 |January 8, 1975
D-907 Bateman, Mildred Department of Mental
Mitchell, M. D, Health 2,500.00 2,500.00 |February 6, 1975
D-626 Blackwell, Donald E. Department of Highways 50.83 50.83 |December 3, 1973
D-720 Bradfield, Walter E., Jr. Department of Public
Safety 705.59 100.00 |November 8, 1974
*D-585b Buckeye Union Insur-
ance Company Department of Highways 22,180.50 11,000.00 |February 7, 1974
*D-741 Calvert Fire Insurance
Company, subrogee of
Cody Mullins Department of Highways 89.87 89.87 |August 14, 1974
D-664 Cantley, Robert, Jr, Department of Highways 250.00 250.00 |February 13, 1974
D-740 Central Investment Nonintoxicating Beer
Corporation Commission 7,805.83 7,777.37 |February 6, 1975
D-731 Cleveland Clinic Board of Vocational
Education, Division of
Vocational Rehabilitation 805.88 805.88 | August 14, 1974
D-695 Eaton Laboratories Department of
Mental Health 47.81 47.81 |February 7, 1974

*Subrogation claims were omitted from the Claims Bills by the 1974 and 1975 Legislature and, therefore, have not been satisfied.

XXX
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(2) Approved claims and awards satisfied by payments out of appropriations made by the Legislature for the period July 1, 1973,

REPORT OF THE COURT OF CLAIMS (Continued)

to June 30, 1975:

No. Name of Claimant Name of Respondent Amount Amount Date of
Claimed Awarded Determination
D-657a Exxon Company, U.S.A. Department of
Mental Health 134.65 134.65 |January 14, 1974
*D-585a Federal Insurance Company Department of Highways 302.81 302.81 {February 7, 1974
*D-585b Federal Insurance Company Department of Highways 22,180.50 11,000.00 |February 7, 1974
D-506 Forney, Helen Department of Finance
& Administration 10,000.00 1,593.24 |October 15, 1973
D-506 Forney, Richard M., Jr. Department of Natural
Resources 200,000.00 14,900.00 |October 15, 1973
D-616 General Telephone Company
of the Southeast Department of Highways 235.40 235.40 |October 15, 1973
*D-585b Globe Indemnity Company Department of Highways 22,180.50 11,000.00 | February 7, 1974
D-665 Hodge, James Department of Highways 172.00 162.20 | February 7, 1974
D-902 Hoffman La Roche, Inc. Department of Mental
Health 275.94 275.94 | February 6, 1975
D-603 House, Ronald E.,
Administrator of the Estate of | Department of Mental
Edward P. House, deceased Health 112,000.00 12,000.00 |January 10, 1974
D-619 Joe L. Smith, Jr., Inc.
d/bfa Biggs-Johnston-Withrow |Office of the Governor 27,180.96 27,180.96 | December 6, 1973
D-676 John H. Brunetti Department of Mental
Hardware & Painting Health 2,264.43 2,264.43 | June 26, 1974
D-624 McGuffey, John G. Board of Regents 360.00 269.00 | December 3, 1973
D-548 Mclver, William C,
& Wilma L. Department of Highways 3,000.00 1,000.00 | October 19, 1973
*D-585¢ Monarch Insurance Company (Department of Highways 146.25 146.25 | February 7, 1974
D-645a Monongahela Power Company |Department of Highways 200.66 200.66 {December 3, 1973
D-645b Monongahela Power Company | Department of Highways 26.63 26.63 | December 3, 1973

SAAVMY ANV SHWIVIO 40 NOILVOIISSVTIO
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REPORT OF THE COURT OF CLAIMS (Continued)

(2) Approved claims and awards satisfied by payments out of appropriations made by the Legislature for the period July 1, 1973,
to June 30, 1975:

Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
D-645¢ Monongahela Power Company | Department of Highways 128.71 128.71 |December 3, 1973
D-645d Monongahela Power Company | Department of Highways 65.04 65.04 [December 3, 1975
D-719 Moore, John Adjutant General 416.38 416.38 |June 18, 1974
D-507 Moss, Hans Peter Department of Natural
Resources 300,000.00 21,500.00 (October 15, 1973
D-507 Moss, Lenwood J. Department of Finance
& Administration 20,000.00 3,508.43 |October 15, 1973
*D-720 Nationwide Mutual Department of Public
Insurance Company Safety 705.59 605.59 [November 8, 1974
*D-713 Nationwide Mutual
Insurance Company,
subrogee of William
& H. Wright Department of Highways 272.99 272,99 |February 11, 1974
D-579
D-634 QOsborne, Laura Department of Highways 3,833.05 2,163.00 |February 11, 1974
D-681b Physician Accounts Depart-
ment, Albert B. Chandler
Medical Center, University Board of Vocational Edu-
Hospital, University cation, Division of Voca-
of Kentucky tional Rehabilitation 1,375.00 1,375.00 [January 24, 1974
D-743 Raines Piano & Organ
Center, Inc. Board of Regents 399.50 399.50 |November 14, 1974
D-615 Russell Transfer, Inc, Department of Finance
& Administration 183,496.00 44,825.17 |December 4, 1973
*D-599 State Farm Fire & Casualty
Company, as subrogee of
Sydney C. Bias Department of Highways 1,809.44 1,500.00 |December 5, 1973

IIXXX
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(2) Approved claims and awards satisfied by payments out of appropriations made by the Legislature for the period July 1, 1973,

REPORT OF THE COURT OF CLAIMS (Continued)

to June 30, 1975:

Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination

*D-768 State Farm Mutual

Automobile Insurance Co.,

subrogee of Robert

& Sharon Myles Department of Highways 105.06 105.06 | October 9, 1974
D-662 Swift & Company, Inc. Department of Highways 633.30 633.30 | January 9, 1974
*D-747 Travelers Indemnity Co.,

subrogee of Catherine M.

Belcastro Department of Highways 122.06 122.06 | June 18, 1974
*D-585b United States Fidelity

& Guaranty Company Department of Highways 22,180.50 11,000.00 | February 7, 1974
D-681a University Hospital,

Albert B. Chandler Board of Vocational Educa-

Medical Center, tion, Division of Voca-

University of Kentucky tional Rehabilitation 2,029.06 2,029.06 | January 24, 1974
D-774 Ware, Jerry W. Adjutant General 3,015.00 2,060.00 | March 26, 1975
D-552 White, Earnest R. and Jo Ann  |Department of Highways 15,000.00 7,500.00 | October 19, 1973
D-625 Young, Ruth Department of Highways 8,248.00 7,300.00 | January 18, 1974

TOTALS $1,712,587.38 |$ 414,277.52

SAIVAMY ANV SWIVTID 40 NOILVOIAISSVTIO
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REPORT OF THE COURT OF CLAIMS (Continued)

(3) Approved claims and awards satisfied by payment out of a special appropriation made by the Legislature to pay claims arising
during the fiscal year: (None).

(4) Claims rejected by the Court with reasons therefor:

Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
D-516 Baltimore Contractors, Inc. Department of Natural
Resources $  45,778.86 Disallowed | January 8, 1975
D-528 Baltimore Contractors, Inc. Department of Natural
Resources 54,061.75 Disallowed | January 8, 1975
D-722 Bartz, William A. III Department of Highways 65,000.00 Disallowed | January 16, 1975
D-493 Biack Rock Contracting, Inc. | Department of Highways 48,722 .46 Disallowed | October 11, 1973
D-613 Boehm, Clinton and Hester Department of Highways 15,000.00 Disallowed | October 21, 1974
D-613 Boehm, Clinton and Hester Department of Highways Petit}ilon for Disallowed | November 20, 1974
Rehearing
D-661 Casdorph, Sandra Miller Department of Public
Safety 500.00 Disallowed | May 24, 1974
D-714 Dairyland Insurance Company,
subrogee of Stanford T. Allen |Department of Highways 1,151.03 Disallowed | January 16, 1975
D-628 DuPont, Jo Ann Rose Department of Public
Institutions 50,000.00 Disallowed | October 22, 1974
D-630a Edgell, James Dewey
&b & Wilma R. Department of Highways 25,000.00 Disallowed | January 8, 1975
D-54%9a Hopson, Drema Gail,
Administratrix of the Estates
of Nancy Ann, Angela Jean, |Department of Natural
deceased, and Dannie Hopson Resources 25,000.00 Disallowed | August 6, 1973
D-666 McArthur, D. Mae Department of Highways 500.00 Disallowed | November 14, 1974
D-754 Newcome, Bertha A. Civil Service System 1,119.00 Disallowed |December 9, 1974
D-660 Runion, Cecil A. Department of Highways 75,000.00 Disallowed |November 19, 1974

AIXXX
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REPORT OF THE COURT OF CLAIMS (Continued)

(4) Claims rejected by the Court with reasons therefor:

Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
D-735 Sanitary Board (The) of the
City of Wheeling Department of Highways 8,544.52 Disallowed | April 2, 1975
D-724 Stevens, Kenneth R. Workmen’s Compensation
Fund 1,455.00 Disallowed [ June 10, 1974
D-517 Swartzmiller, Clair &
Margaret Department of Highways 900.00 Disallowed | November 8, 1973
D-723 Vance, Oather T. Department of Highways 600.00 Disallowed | March 26, 1975
D-618 Walker, Charles M. Department of Highways 211.35 Disallowed | November 8, 1973
D-727 Zain, Emily Department of Highways 350.00 Disallowed | October 9, 1974
TOTALS $ 418,893.97
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REPORT OF THE COURT OF CLAIMS (Continued)

(5) Advisory determinations made at the request of the Governor or the head of a State agency:

Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination

D-705 Dean, E. Keith Board of Architects $ 338.36 338.36 |February 11, 1974
D-703 Elden, Henry T. Board of Architects 434.26 434.26 | February 11, 1974
D-617 Fairfax County Hospital W.Va. Racing Commission 4,539.64 4,539.64 |October 21, 1974
D-707 Franzheim, L. W,, Jr. Board of Architects 87.46 87.46 |February 11, 1974
D-658 Hardesty, Milford, d/b/a Board of Regents 2,500.00 2,500.00 | December 12, 1973

Hillsview Floral Co.
D-704 Hunter, G. Cameron Board of Architects 668.20 668.20 | February 11, 1974
D-706 Shaw, Ray A, Board of Architects 134.04 134.04 | February 11, 1974

TOTALS $ 8,701.96 8,701.96

IAXXX
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(6) Claims rejected by the Court but payments made by special appropriation by the Legislature in the 1974 and 1975 Legislative

REPORT OF THE COURT OF CLAIMS (Continued)

sessions:
Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
D-827 A. H. Robins Company Department of Public
Institutions 320.00 320.00 |January 15, 1975
D-855 Alling & Cory Department of Public
Institutions 72.45 72.45 | January 15, 1975
D-878a Ambulatory Care Department of Public
&b Associates, Inc. Institutions 20.00 20.00 | January 15, 1975
D-834 American Can Company Department of Public
Institutions 565.00 565.00 | January 15, 1975
D-850 C & P Telephone Co. Department of Public
of West Virginia Institutions 39.76 39.76 | January 15, 1975
D-889 The City of Moundsville Department of Public
Water Department Institutions 2,464.19 2,464.19 | January 15, 1975
D-830 Columbia Gas of West Department of Public
Virginia, Inc, Institutions 7,283.91 7,283.91 | January 15, 1975
D-871 Consolidated Midland Department of Public
Corporation Institutions 210.00 210.00 | January 15, 1975
D-805 Cook Motor Lines, Inc. Department of Public
Institutions 9.36 9.36 | January 15, 1975
D-890 Crescent Print Shop Department of Public
Institutions 4297 42.97 | January 15, 1975
D-789a | Currence, Wilda F. Alcohol Beverage Control
Commission 775.00 775.00 | January 15, 1975
D-826 Dermatology Service, Inc, Department of Public
Institutions 40.00 40.00 | January 15, 1975
D-873 Doctors Asaad, Inc. Department of Public
Institutions 100.00 100.00 | January 15, 1975
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REPORT OF THE COURT OF CLAIMS (Continued) %
©) Claims rejected by the Court but payments made by special appropriation by the Legislature in the 1974 and 1975 Legislative g
sessions: -
Amount Amount Date of 0
No. Name of Claimant Name of Respondent Claimed Awarded Determination l»;
D-877 Doctors Barger and Department of Public @
Gordon, Inc. Institutions 1,035.19 1,035.19 | January 15, 1975 5|
D-872 Durig, Robert E., O. D. Department of Public 6
Institutions 801.00 801.00 | January 15, 1975 »
D-863 Economics Laboratory, Inc. Department of Public o}
Institutions 3,396.00 3,396.00 | January 15, 1975 S
D-806 Electronic Materials Department of Public Z
Corporation Institutions 62.38 62.38 | January 15, 1975 )
D-657b Exxon Company, U.S.A. Department of Mental T
Health 48.73 48.73 | January 14, 1974 Q
D-841a Exxon Company, U.S.A. Department of Public >
&b Institutions 219.71 219.71 | January 15, 1975 E
D-775 Freed, Helen L. Alcohol Beverage Control 7
Commission 850.00 850.00 | January 15, 1975 >
*D-890 Goldsmit-Black, Inc. Department of Public Z,
Institutions 1,407.75 1,407.75 | January 15, 1975 o
D-789f Harper, Louise H. Alcohol Beverage Control >
Commission 625.00 625.00 | January 15, 1975 <
D-776 Harris, W. M. Alcohol Beverage Control >
.‘ Commission 850.00 850.00 | January 15, 1975 ~
D-869 Hillandale Farms, Inc. Department of Public 8
Institutions 318.75 318.75 | January 15, 1975
D-849 Hoffman-La Roche, Inc. Department of Public
Institutions 526.50 526.50 | January 15, 1975
D-887 IBM Corporation Department of Public
Institutions 218.75 218.75 | January 15, 1975
*Claim has not been satisfied.




sessions:

REPORT OF THE COURT OF CLAIMS (Continued)
(6) Claims rejected by the Court but payments made by special appropriation by the Legislature in the 1974 and 1975 Legislative

Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
D-803 Independent Dressed Department of Public
Beef Company, Inc. Institutions 369.60 369.60 | January 15, 1975
D-817 Industrious Blind Department of Public
Enterprise  Institutions 402.12 402.12 | January 15, 1975
D-839 Kellogg Sales Company Department of Public
Institutions 1,840.00 1,840.00 | January 15, 1975
D-789a Kimble, Shirley Ann Alcohol Beverage Control
Commission 625.00 625.00 | January 15, 1975
D-789%k Kirby, James F, Alcohol Beverage Control
Commission 850.00 850.00 | January 21, 1975
*D-846 Kirk’s Photo-Art Center Department of Public
Institutions 1,015.08 1,015.08 | January 15, 1975
D-858 The Kroger Company Department of Public
Institutions 31.86 31.86 | January 15, 1975
D-815 Lever Brothers Company Department of Public
Institutions 1,160.60 1,160.60 | January 15, 1975
D-833 Louis Anthony Co., Inc. Department of Public
Institutions 1,545.70 1,545.70 | January 15, 1975
D-819 M & W Distributors, Inc. Department of Public
Institutions 46.94 46.94 | January 15, 1975
D-789% Main, Wayne L. Alcohol Beverage Control
Commission 1,000.00 1,000.00 | January 15, 1975
D-840 Marion Paper, Inc. Department of Public
Institutions 4,366.74 4,366.74 | January 15, 1975
D-857 Marshall County Co- Department of Public
operative, Inc, Institutions 82.13 82.13 | January 15, 1975
D-828 McNinch, William, Department of Public
d/b/a McNinch Hardware Institutions 19.10 19.10 | January 15, 1975
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(6) Claims rejected by the Court but payments made by special appropriation by the Legislature in the 1974 and 1975 Legislative

REPORT OF THE COURT OF CLAIMS (Continued)

sessions:
Amount Amount Date of

No. Name of Claimant Name of Respondent Claimed Awarded Determination

D-802 Medical Supply Com- Department of Public
pany, Inc. Institutions 13.50 13.50 | January 15, 1975

D-835 Merck, Sharp & Dohme Department of Public
Institutions 694.36 694.36 | January 15, 1975

D-799 Midland Wholesale Department of Public
Grocery Company Institutions 151.23 151.23 | January 15, 1975

D-847 Monroe, Division of Litton Department of Public
Business Systems, Inc. Institutions 32.00 32.00 | January 15, 1975

D-814 Mt. Clare Provision Department of Public
Company Institutions 4,459.14 4,459.14 | January 15, 1975

D-836 Mutual Wholesalers of Department of Public
Wheeling, Inc. Institutions 5.76 5.76 | January 15, 1975

D-854 Myers Drug Store, Inc. Department of Public
Institutions 83.00 83.00 | January 15, 1975

D-829 The National Colloid Department of Public
Company Institutions 220.00 220.00 | January 15, 1975

D-804 Norteman Packing Co. Department of Public
Institutions 5,652.11 5,652.11 | January 15, 1975

D-789b Norton, Barbara Rae Alcohol Beverage Control

Commission 700.00 700.00 | January 15, 1975

D-886 Ohio Valley Drug Department of Public
Company Institutions 30.00 30.00 | January 15, 1975

D-860 Ohio Valley Medical Department of Public
Center, Inc. Institutions 32.00 32.00 | January 15, 1975

D-818 Pepsi-Cola Bottling Co. Department of Public
of Moundsviile, Inc, Institutions 1,057.20 1,057.20 | January 15, 1975
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REPORT OF THE COURT OF CLAIMS (Continued)
(6) Claims rejected by the Court but payments made by special appropriation by the Legislature in the 1974 and 1975 Legislative

sessions:
Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determinationr
D-897 Pfizer Inc. Department of Public
Institutions 3,788.52 3,788.52 | January 15, 1975
D-816a, b,|Physicians Fee Office Department of Public
c, d&f Institutions 109.85 109.85 | January 15, 1975
D-813 Polis Brothers Department of Public
Institutions 672.80 672.80 | January 15, 1975
D-845 Proctor & Gamble Department of Public
Distributing Co. Institutions 266.50 266.50 | January 15, 1975
D-832 Rabanal, Aristotle Department of Public
A, MD. Institutions 15.00 15.00 | January 15, 1975
D-825 Reynolds Memorial Department of Public
Hospital Institutions 1,289.07 1,289.07 | January 15, 1975
D-789j Ruddell, Cecile H. Alcohol Beverage Control
Commission 850.00 850.00 | January 8, 1975
D-808 Ruttenberg, Oscar, Department of Public
d/b/a Ruttenberg’s Store Institutions 149.61 149.61 | January 15, 1975
D-807 Schering Corporation Department of Public
Institutions 419.05 419.05 | January 15, 1975
D-856a Seung, Hong 1., M.D. Department of Public
&b Institutions 40.00 40.00 | January 15, 1975
D-789d Singleton, Mary Louise Alcohol Beverage Control
Commission 550.00 550.00 | January 15, 1975
D-789i Smith, Donal L. Alcohol Beverage Control
Commission 775.00 775.00 | January 15, 1975
D-821 Southern Chemical Company,
a Division of Southern Department of Public
Machinery Company Institutions 4,090.78 4,090.78 | January 15, 1975

¢
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(6) Claims rejected by the Court but payments made by special appropriation by the Legislature in the 1974 and 1975 Legislative

sessions:

REPORT OF THE COURT OF CLAIMS (Continued)

Amount Amount Date of

No. Name of Claimant Name of Respondent Claimed Awarded Determination

D-861 Standard Brands Department of Public
Incorporated Institutions 948.00 948.00 |January 15, 1975

D-824 Standard Brush & Broom Department of Public
Company Institutions 175.98 175.98 | January 15, 1975

D-800 State Food Stores, Inc. Department of Public
Instituutions 80.00 80.00 | January 15, 1975

D-812 Storck Baking Company, Department of Public
Inc. Institutions 1,699.24 1,699.24 | January 15, 1975

D-823 Tri-State Drug Department of Public
Company Institutions 131.46 131.46 | January 15, 1975

D-848 The Upjohn Company Department of Public
Institutions 79.05 79.05 | January 15, 1975

D-911 Valley Animal Clinic Department of Public
Institutions 89.00 89.00 | January 28, 1975

D-820a Valley Welding Supply Department of Public
Company Institutions 98.58 98.58 | January 15, 1975

D-789¢ Ware, Aluna J. Alcohol Beverage Control
Commission 550.00 550.00 | January 15, 1975
D-78%h Watson, Leonard D, Alcohol Beverage Control

Commission 775.00 775.00 | January 15, 1975

D-837 West Virginia Newspaper Department of Public
Publishing Company Institutions 98.70 98.70 | January 15, 1975

D-811a West Virginia State Department of Public
Industries Institutions 25,071.62 25,071.62 | January 15, 1975

D-838 Wheeling FElectric Department of Public
Company Institutions 1,219.36 1,219.36 | January 15, 1975

X
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REPORT OF THE COURT OF CLAIMS (Continued)
(6) Claims rejected by the Court but payments made by special appropriation by the Legislature in the 1974 and 1975 Legislative

sessions:
Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
D-801 Wheeling Hospital, Department of Public
Inc. Institutions 864.20 864.20 | January 15, 1975
D-844 Wheeling Wholesale Department of Public
Grocery Co. Institutions 445.00 445.00 | January 15, 1975
D-870 Winans Sanitary Supply Department of Public
Company, Inc. Institutions 46 .80 46.80 | January 15, 1975
D-867 Wyeth Laboratories,
Division of American Department of Public
Home Products Corp Institutions 176.00 176.00 | January 15, 1975
TOTALS $ 9435174 |[$ 94,351.74

(7) Approved claims and awards satisfied by payment by the State agency through an opinion decided by the Court

Shortened Procedure: (None).

under the
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Cases Submitted and Determined
in the Court of Claims in the

State of West Virginia

Opinion issued February 16, 1972

THE FIRESTONE TIRE & RUBBER COMPANY, et al
VS.
DEPARTMENT OF HIGHWAYS

(No. D-227)

T. D. Kauffelt, Counsel for Claimant in Claim No. D-227, Louis
R. Tabit, Counsel for Claimants in Claims No. D-228 A-M, George
L. Vickers, Counsel for Claimants in Claims No. D-229 A-N, Gordon
Billheimer, Counsel for Claimants in Claims No. D-230 A-D, Thomas
C. Sheppard, Jr., Counsel for claimants in Claim No. D-232, and
Charles E. Hurt, Counsel for Claimant in Claim No. D-233,

Thomas P. O’Brien, Jr., Assistant Attorney General, and Claude
Vencill, Attorney at Law, for the Respondent.

DUCKER, JUDGE:

*These cases are claims for damages to personal property occa-
sioned by flooding when water which was impounded in an old coal
mine broke loose and flowed into the business district of Montgo-
mery, West Virginia, on October 11, 1967, and these cases have by
agreement of counsel been consolidated for hearing on the legal
question of liability.

All of the pertinent and relevant facts are stipulated by the
claimants and respondent and they are the same as those contained

* This opinion was inadvertently omitted from Volume 9 of the
Court of Claims Reports.
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in the opinion of the Supreme Court of Appeals case of State ex.
rel. Firestone Tire & Rubber Co. v. William S. Ritchie, Jr., State
Road Commissioner of West Virginia (W. Va.), 168 S.E. (2d) 287,
and further incorporated by reference in State ex. rel., Phoenix In-
surance Co. v. William S. Ritchie, Jr., State Road Commissioner,
etc., (W. Va.), 175 S.E. (2d) 428, and for the convenience of the
parties hereto, in more easily understanding the facts upon which
our decision is based, these stipulations are inserted totally and ver-
batum herein as follows:

On December 28, 1966 the State Road Commission of West
Virginia entered into a written agreement with the Mountain
State Construction Company, an independent contractor of
South Charleston, West Virginia, to do certain highway
construction described as “Montgomery-Morris Creek reloca-
tion” which involved the relocation of a portion of West Virginia
Highway No. 61 and the construction of a ramp extending from
relocated highway 61 to the new highway bridge over the C & O
Railroad in the City of Montgomery. The ramp was located
on or near the foot of a hillside and was part of a tract of land
containing about 97.2 acres owned by Woodrow Wilson Jacobs
over which portion surface easements or rights of way were
being acquired by the State Road Commission in an eminent
domain proceeding pending at that time in the Circuit Court
of Fayette County. Construction of the ramp required some
excavation near the foot of the hillside and some sloping and
benching on the hillside. The contractor had completed the
work of sloping and benching the hillside and the sub-grade of
the ramp when it appeared that wet conditions or seepage
of water could cause the base of the ramp to become unstable.

Before the construction of this project was started extensive
soil investigations of the hillside and ramp approach area were
conducted by the State Road Commission and many core
drillings were made. The investigation and core drillings did not
indicate any impoundment of water in the hillside in that area
and the respondent and no person in connection with this
construction had any knowledge indicating that there was any
large volume of water located in the abandoned mine entry where
some of the core drillings were made.

Several weeks before October 11, 1967 when the claimants’
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property was damaged by the large flow of water, the contractor,
at the request of the State Road Commission, dug a “test hole”
in the area indicated on State Road Commission map as the
most northerly “old mine caved in.” The purpose of the test
hole was to determine where the water was coming from that
was seeping into the ramp area. Old mine timbers were found in
the bottom of the test hole. Water was found also in the test
hole but there were no signs of any pressure and no unusual
increase in the amount of water was observed after it was first
veiwed and apparently accumulated from seepage through the
soil. The hole eventually filled with water but this may have
been caused by heavy rains during that period.

It was decided by engineers that the seepage found in the test
hole caused the instability of the ramp sub-grade and that at
least a 12 inch underdrain should be installed from the test hole
area to a drop inlet marked D-5 and located some distance left
or north of ramp centerline station 7475 to carry off the
seepage of water and permit stability of the ramp base. A
ditch in which to place underdrain pipe was started from the
drop inlet to proceed south and across the ramp a total of
about 120 feet to reach the test hole. This ditch in the process
of construction encountered an old mine entry and timbers near
the left edge of the ramp.

All of the work in connection with the excavation or ditching
and the test hole was extra work not specifically referred to in
the original contract but was taken care of under general terms
of the agreement or contract by an “extra work order.” The
ditch or excavation had proceeded 75 feet to the ramp and
across it 35 feet more toward the hiliside before the contractor’s
employees quit work for the day on October 11, 1967.
Approximately two and one-half hours later large volumes of
water broke loose at some point inside the mountain, came out
through one or more of the mine entries and along the ditch and
overflowed certain areas of the City of Montgomery, including
claimants’ property. Claimants’ property does not abut or
adjoin the Jacobs’ property or the State Road Commission’s
right of way but is located several hundred feet distant from said
right of way with two or more city streets and the C & O
Railroad lying between the mine entry and claimants’ property.
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No property was taken from the claimants or claimants’ lessors
for the right of way or easement in the building of the ramp
or relocation of Route 61.

Neither the respondent nor the contractor had any information
or knowledge that would indicate in any way that the abandoned
mine entry or hillside contained large volumes of water. The
abandoned mine entry had been completely covered prior to the
excavation and could not be seen from the surface area. The
large volume of water that came out of the mine entry on the
night of October 11, 1967 was impounded somewhere inside
the mountain beyond the area of the construction. QOther mine
entries were uncovered during the construction in connection
with the relocation and building of the ramp without any
problems with regard to the flow of water whatsoever. After
this extraordinary flow started, several hours of effort were
required to stem it by pushing dirt into the hole.

The respondent did not attempt to condemn the mine or
minerals in connection with this construction nor did it receive
any benefit from the mine or minerals underlying the mine in
question. The title to the tract of land wherein the mine was
located was owned by Jacobs and only a right of way or
easement was obtained from him by the respondent. A right
of entry on the land owned by Jacobs had been obtained in an
eminent domain proceeding instituted by the respondent and
the excavation of the ditch in question was being done by the
contractor on the right of way of the respondent.

With all such facts agreed upon, our present consideration is to
pass upon the respondent’s written motion to dismiss the claims, the
points of which motion are as follows:

1. Claimants have failed to show that respondent should in
equity or good conscience pay or discharge said claims.

2. The statutory jurisdiction of the Court of Claims is limited
to claims against the State of West Virginia and its agencies but
does not extend to or embrace claims against State officials such
as respondent, William S. Ritchie, Jr.

3. William S. Ritchie, Jr., as State Road Commissioner of
West Virginia, named as respondent in the first group of the
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above-styled claims, is not the State of West Virginia, nor is he
an agency of said State as defined in Section 3, Article 2,
Chapter 14, of the. Official Code of West Virginia, 1931, as
amended, and is not, therefore, subject to the jurisdiction of this
Court.

4. The agreed statement of facts clearly shows that the State
and its independent contractor, Mountain State Construction
Company, were lawfully engaged in a public improvement and
that neither was guilty of any unlawful or wrongful acts.

5. The evidence does not show any acts or omissions on the
part of the State Road Commissioner, the State Road Commis-
sion, the contractor, or their agents or employees that would
constitute actionable negligence or ground for a civil action
against the respondent.

\

6. The evidence does not show any act or omission on the
part of respondent, or their agents or employees, which a person
of ordinary prudence could reasonably foresee might naturally
or probably produce an injury or damages such as mentioned
in the claims filed in this proceeding.

7. The evidence does not show any act or omission on the
part of the respondent, their predecessors, or their agents or
employees, contemplated under Code, 14-2-13, as amended.

8. The provision in Section 9, Article III, of the West Vir-
ginia Constitution, that private property shall not be taken or
damaged for public use without just compensation, does not
render the State Road Commission or the State Road Com-
missioner liable for damages to property from unknown sub-
surface bodies of water impounded inside a mountain in an
abandoned mine entry unless such sub-surface bodies of water
are ascertainable or discoverable from surface indications
or other means without sub-surface excavations for that purpose.

9. The respondent is not liable to third persons for damages
resulting from negligent acts or omissions of an independent
contractor, its servants, agents or employees occurring while
performing highway construction work, lawful in itself and not
intrinsically dangerous, according to plans and specifications of
the State Road Commission.




6 REPORTS STATE COURT OF CLAIMS [W. VA,

10. Neither the State Road Commissioner nor the State Road
Commission of West Virginia is an insurer against unforeseeable
accidents occurring in the area of highway construction.

11. There is no procedure prescribed by general law for
compensation for personal property damaged for public use
referred to in Section 9, Article III, of the West Virginia
Constitution.

12. The evidence clearly shows that the damages complained
of in the above-styled claims resulted from an intervening cause
not connected in anywise with respondent or the contractor but
resulted from the wrongful acts or omissions of the coal mine
operator or the owner of the land who caused or permitted the
dangerous impoundment of large volumes of water inside said
mountain and failed to warn respondent or the contractor of
said dangerous impoundment.

Point 1 of the motion is decided by our conclusion as to the other
points, except that points 2 and 3 are not, in our opinion, of
sufficient merit to be allowed as technical objections to the claims,
as it is apparent that the State Road Commission is the real
respondent, and not William S. Ritchie, Jr., personally, and further
the amendment by claimants of their claims sufficiently eliminates
this technicality.

As to points 4 and 5 of the motion, this Court is of the opinion
that neither the State nor its independent contractor, Mountain State
Construction Company, was guilty of any act which standing alone
would be considered unlawful or wrongful, or of any act of negligence
but nevertheless, their acts amounted to a trespass which resulted in
damage to the claimants and rendered the case actionable.

The questions raised in points 6 and 7 are based upon facts which
are true but which are, in our opinion, improper conclusions as to
the law.

As to point 8 of the motion, the Supreme Court of Appeals, in
the two cases first herein referred to has answered this question when
it awarded a writ of mandamus to compel the State Road Commission
to institute condemnation proceedings against the owners of the land
damaged by the flooding waters from the abandoned mine.
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Points 9 and 10 of the motion are wholly inapplicable to the cases
in hand.

Point 11 of the motion asserts that there is no statutory law in
West Virginia for compensation for personal property damaged for
public use referred to in Section 9, Article III of the West Virginia
Constitution, which statement is correct, but that does not determine
the law applicable in this case. The Supreme Court cases herein-
before cited granted writs of mandamus to enforce the initiation of
condemnation suits to determine compensation for land taken for
public use but refused to make the same applicable to personal
property because the Constitution was not “self executing,” as there
was no statute of the State prescribing the procedure for such
purpose. Those cases cited, and the Firestone Rubber Company
quoted, with approval, the doctrine as stated in Johnson v. City of
Parkersburg, 16 W. Va. 402, to the effect that the Constitution
“forbids damage to private property and if no remedy is provided
by the Constitution or by statute, the common law which gives a
remedy for every wrong will furnish the appropriate action.” In
Mason v. Harper’s Ferry Bridge Co., 17 W. Va. 396, 106 S.E.
644, the Court held that an injunction was permissible to enforce
the payment of damages suffered by reason of the lessening in value
of a ferry franchise. From these decisions, it seems that the questions
turned upon the nature of the relief sought, namely, a mandamus to
compel the parties to resort to the remedy of eminent domain
proceedings provided by statute as to land, but not as to damage
to personal property because there was no such statutory procedure.
These decisions do not overrule the earlier decisions to the effect that
the common law in its usual procedure provides for actions of
trespass and treaspass on the case. Of course, an action of trespass
against the State cannot be maintained by the claimants herein in any
other courts of the State because of the State’s constitutional
immunity, but such defense of constitutional immunity is not available
in this Court. It would seem to appear that the Supreme Court has
practically said in the majority and dissenting opinions in the cases
first cited herein that this Court is the proper place of jurisdiction
in these cases. These claims are clearly in tort, ex delicto, and as
such are within our jurisdiction. Accordingly, point 11 of the motion
is not well taken.

Point 12 of the motion to the effect that the damages resulted
from the wrongful acts or omissions of the coal mine operator or the
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owner of land who caused or permitted the dangerous impoundment
of large volumes of water inside the mountain and failed to warn
respondent or the contractor thereof could possibly under some
circumstances be well taken except for the fact that here there was no
damage occasioned by the impoundment, which was not in itself
unlawful; the direct and proximate cause of the damages here was
the acts which caused the release of the water.

The real answer to all the points raised by the motion is that
respondent’s acts amounted to a trespass causing the damages
alleged by the claimants, and although there was no negligence on
the part of the respondent and the consequences were not reasonably
foreseeable, the damages were done as a consequence of the work
done by the respondent, and this case is not one of damnum absque
injuria, but is one that is compensable as being the result of an act
done by the respondent and as being one which was the proximate
cause of the resulting damage.

In accordance with the foregoing, we are of the opinion to, and
do hereby overrule in its entirety the motion of the respondent,
and order the above designated claims for separate hearings upon the
facts and merits of each case.

Motion to dismiss overruled.

Opinion issued August 6, 1973

DREMA GAIL HOPSON, ADMINISTRATRIX
OF THE ESTATES OF NANCY ANN HOPSON
AND ANGELA JEAN HOPSON, DECEASED,
AND DANNIE HOPSON, INDIVIDUALLY,

VS.
DEPARTMENT OF NATURAL RESOURCES
(No. D-549-a)
Glen Dial Ellis for the claimants.

Thomas P. O’Brien, Jr., and Henry C. Bias, Jr., Assistant Attorneys
General, for the respondent.

JONES, JUDGE:

This is a claim by Drema Gail Hopson, Administratrix of the
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Estates of Nancy Ann Hopson and Angela Jean Hopson, deceased,
and Dannie Hopson, individually, against the West Virginia Depart-
ment of Natural Resources for the wrongful deaths of two infant
children, as well as for damages “in their wages, property and
persons”, all in the amount of $25,000.00. The claim arises out of
the Buffalo Creek Flood Disaster of February 26, 1972, in Logan
County, West Virginia; and the claimants contend that the deaths
were the proximate result of the wanton and willful negligence of
the respondent resulting in the rupture of a water impoundment
known as the Buffalo Creek Dam. The issue before the Court for
decision was raised by a motion on behalf of the respondent to
dismiss this claim as being barred by two releases executed by the
claimants.

The death claim release recites that the claimants “* * * for the
sole consideration of Twenty Thousand Four Hundred Eighty-Three
Dollars and Two Cents ($20,483.02) in hand paid, the receipt and
sufficiency of which is hereby acknowledged, do * * * release, acquit
and forever discharge Buffalo Mining Company, The Pittston
Company, Pardee Land Company, * * * and as well all other persons,
firms and corporations whatsoever, of and from any and all claims,
demands, damages, injuries, losses, expenses, suits, actions or causes
of actions and any and every other matter or thing related to,
associated with, or in any manner arising out of the death of said
decedents as a result of that certain happening or event which took
place on or about February 26, 1972, in the watershed of Buffalo
Creek * * * generally known and referred to as the Buffalo Creek
Flood Disaster, all to the end that all claims which the undersigned
now has or have, has or have had, or may in the future have in the
premises by reason of the death of the aforesaid decedents, whether
arising under the Wrongful Death Statutes of the State of West
Virginia, or otherwise, shall be, as they are hereby specifically
declared to be, extinguished now and forever. * * * The undersigned
do(es) further declare that he, she or they is or are each over the
age of twenty-one (21) years, and that this release is executed
by him, her or them upon the express understanding that the same
shall operate to extinguish, and the undersigned hereby declare(s)
extinguished, now and forever, any and all claims which the
undersigned now has or have, have had, or may in the future have
in the premises.” (Emphasis supplied.) The other release, which
recites a consideration of $2,100.00, employs substantially the same
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wording except that it is made to apply to personal property.

The claimants rely first upon Section 12, Article 7, Chapter 55
of the official Code of West Virginia of 1931, as amended, which
reads as follows:

“A release to, or an accord and satisfaction with, one or
more joint trespassers, or tort feasors, shall not inure to the
benefit of another such trespasser, or tort feasor, and shall be
no bar to an action or suit against such other joint trespasser or
tort feasor, for the same cause of action to which the release
or accord and satisfaction relates.”

and further, the claimants contend that the words in the release
“and as well all other persons, firms and corporations whatsoever,”
do not apply in this case for the reason that the State is not a person,
firm or corporation.

There appearing to be some confusion in the minds of counsel
about this Court’s position upon an aspect of this case, it may be
well at this time to point out that where payments have been
made by one or more joint tort-feasors, other joint tort-feasors will be
given credit for such payments in satisfaction of the claim. There
are a number of decisions of the Supreme Court of Appeals of West
Virginia supporting this position, the latest being the case of Rose
A. Tennant, Guardian, et al. v. Craig, ______ W.Va. ___. , 195 S E.2d
727 (1973). In that case the Court said: “As noted by the
defendant, the plaintiffs are entitled to only one satisfaction for the
injuries suffered as a result of the accident. The compromise
settlement with Spitznogle is a part of such satisfaction. This Court
said in Point 2 of the Syllabus of Hardin v. New York Central
Railroad Company, 145 W.Va. 676, 116 S.E.2d 697, “Where a
payment is made, and release obtained, by one joint tort-feasor, other
joint tort-feascrs shall be given credit for the amount of such
payment in the satisfaction of the wrong. In other words, payment
by one joint tort-feasor under a compromise settlement is satisfaction
pro tanto as to all.” (Citations omitted.) In this case, the claimants
were paid $20,483.02 for the death claims and $2,100.00 for
damages to household goods and other personal property, a total of
$22,583.02, leaving $2,416.98 of the amount claimed in controversy.

In our opinion Code 55-7-12 does not apply in this case as the
writings signed by the claimants clearly were intended to and did
release the specifically named tort-feasors and others descriptively
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named by the words “all other persons, firms or corporations
whatsoever”. In the context of this case the State of West Virginia
may either be a person or a corporation. The prime purpose of the
statute creating the Court of Claims was to permit the State to be
sued as a private person or corporation within this limited jurisdiction.
Plainly it follows that if the State may be sued as a person, it may
be released as a person. In Whitney v. State Board of Education et al.,
8 Ct. Cl 45, this Court said: “To constitute a moral obligation of
the State justifying the appropriation of public funds, it is neces-
sary that an obligation or duty be imposed on the State, by Statute
or contract, or that wrongful conduct be shown, which would be
judicially recognized as legal or equitable in cases between private
persons. State ex rel. Cashman v. Sims, 130 W.Va. 430, 43 S.E.2d
805.” :

The Supreme Court of the United States has defined a State as a
political corporate body which can act only through agents, and can
command only by laws. Poindexter v. Greenhow, Va. 5 St.Ct. 903,
114 U.S. 27, 29 L.Ed. 185 (1884). The Supreme Court in the case of
Chisholm v. Georgia, 2 Dall. 419, 447, 1 L.Ed. 440, 452 (1793),
stated “* * * any body politic (sole or aggregate) whether its power
be restricted or transcendent, is in this sense a ‘corporation’. The King,
accordingly, in England is called a corporation. 10 Co. 29 B. So also,
by a very respectable author (Shepard, in his abridgment, 1 Vol. 431)
is the Parliament itself. In this extensive sense, not only each State
singly, but even the United States may without impropriety be termed
‘corporations’ * * *” At page 455 of that opinion the Court further
described a State to be “* * * a complete body of free people united
together for their common benefit, to enjoy peacefully what is their
own, and to do justice to others. It is an ‘artificial’ person. (Emphasis
added.) Tt has its affairs and its interests: It has its rules: It has its
rights; And it has its obligations . . . .”

In the mandamus proceeding of State ex rel. Myrtle Prince et al v.
West Virginia Department of Highways, . W.ia. . , 195 S.E.2d
160 (1972) in which three separate releases were executed and
delivered to three separate contractors releasing all claims for damages
to real estate resulting from the construction of a highway and
forever discharging these defendants, their servants, agents, suc-
cessors and assignees and any and all other persons, firms, associa-
tions and corporations from any and all actions, causes of action,
claims and demands, damages, costs, expenses and compensation on
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account of or in any way growing out of any injuries or property
damage resulting from the construction of such highway, the Court
held that the petitioners were not entitled to a Writ of Mandamus even
though the defendant, West Virginia Department of Highways, was
not specifically named in any of said releases, for the reason that
the releases disclosed a full satisfaction of all the petitioners’ claims.
While the question was not discussed in the opinion, the Court
obviously included the West Virginia Department of Highways within
the description “any and all other persons, firms, associations and
corporations”.

In view of the broad and inclusive language of the releases
executed by the claimants and the authorities cited herein, the Court
is of opinion to sustain the respondent’s motion to dismiss this claim.
The releases acknowledge the “sufficiency” of the consideration,
release the named joint tort-feasors “and as well all other persons,
firms and corporations whatsoever”, recite the express understanding
that the releases “shall operate to extinguish” all claims and include
a declaration by the claimants that all claims are thereby “extin-
guished, now and forever”. The language of these releases clearly
shows the intention of the parties to release all of their claims arising
out of the Buffalo Creek Flood Disaster, for all damages against all
beings or entities whatsoever, for all times, and that such releases
should inure to the benefit of the State of West Virginia.

Accordingly, the motion of the respondent to dismiss this claim is
hereby sustained, and the claim is hereby dismissed.

Judge Petroplus did not participate in the consideration or de-
cision of this case.

Claim dismissed.

Opinion issued October 11, 1973
BLACK ROCK CONTRACTING, INC.
Vvs.
DEPARTMENT OF HIGHWAYS
(No. D-493)
Stephen A. Weber for the claimant.
Dewey B. Jones for the respondent.
JONES, JUDGE:

The claimant, Black Rock Contracting, Inc., formerly Andersons’-
Black Rock, Inc., filed this claim for extra compensation in the
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amount of $48,722.46 arising out of highway construction under
a contract with the respondent, Department of Highways, formerly
State Road Commission. The project embraced the Camden Avenue
approach to Interstate 77 in the City of Parkersburg, 2.133 miles
in length, with the controversy bearing mainly on the western end
of the eastbound lane for a distance of about 825 feet, which
required the removal of the old Camden Avenue pavement. The
overall construction was estimated to cost $2,196,951.80, including
333,800 cubic yards of unclassified excavation at $1.25 per cubic
yard, amounting to $417,250.00. The prime contract was entered
into on May 20, 1966, and work was to be completed by April 1,
1968. The concrete paving, estimated to cost $759,746.88, was
subcontracted by the claimant to Chapin & Chapin, Inc.

The claim is in two parts: One for additional compensation in
the amount of $5,152.50 for unclassified excavation on a portion of
the project where an unstable condition was found under the old
Camden Avenue pavement, requiring undercutting approximately five
feet below the grade shown on the original plans; and the other for
damages in the amount of $42,463.42 allegedly resulting from delays
caused by the failure of the respondent to make test beams for the
purpose of determining the readiness of the new pavement to support
traffic and the requirement of the extra undercutting.

The subcontractor, Chapin & Chapin, installed a central concrete
batch plant on the project, and started its paving operation on the
westbound lane on April 29, 1968. The claimant also was on
the job but excessive rains made practically all of the month of May
unfit for either grading or paving. About the end of May or the first
of June it became apparent that the material under old Camden
Avenue was unsuitable and that undercutting would be necessary. The
parties being in agreement, the undercutting was commenced by the
claimant on June 3. Their agreement was reduced to writing under
date of June 6, 1968, and a supplemental contract was signed by
the parties. Estimates set out in the contract were for 1,900 cubic
yards of unclassified excavation and 1,900 cubic yards of borrow
excavation, both at the unit price of $1.25. By letter dated June
24, 1968, the claimant requested the respondent to cancel and not
process further the executed supplemental agreement on the ground
that conditions were much more difficult than anticipated. The
respondent refused to reconsider the matter. The undercut excavation



14 REPORTS STATE COURT OF CLAIMS [W. VA

was completed on June 21, 1968, but while it is not made clear in the
record, it is apparent that this part of the project still required
extensive preparation for paving as on June 20, 1968, Chapin &
Chapin poured its last central or batch mix concrete and started
removal of its batch plant. The paving subcontractor no longer had
continuous work for the equipment, the undercut area not being
ready, and the equipment was needed elsewhere. The paving was
completed with ready-mix concrete purchased from a local supplier.
The project was not completed until June, 1969, more than a year
beyond the completion time specified in the contract, but no penalty
was assessed against the claimant.

The claimant contends that the undercutting required by the
respondent constituted a ‘“‘changed condition” sufficient to entitle
the claimant to additional compensation. Undercutting (excavation
below the level specified in the original plans, usually required
because of an unstable condition not anticipated) is not uncommon,
and on this project there were a number of small undercuts besides
the substantial one in question. Under the terms of Section 1.4.2.
of the Standard Specifications for Roads and Bridges, if this undercut
did not increase the quantity of unclassified excavation, a major
contract item, by 25%, the claimant was not entitled to any
alteration of the contract. In this case the additional excavation,
2061 cubic yards, slightly above the estimate of 1,900 cubic yards,
amounted to less than 1% of the total; and if borrow material had
not been required, a supplemental agreement would not have been
necessary. There was no provision for borrow material in the
original contract, so a supplemental agreement was prepared, in-
cluding both excavation and borrow, and the same was executed and
remained in effect, despite protests by the claimant.

The Court is constrained to believe that the claimant’s letter of
June 24, 1968, written after completion of the undercut and asking
for cancellation of the supplemental agreement, was triggered by
two things, Chapin & Chapin’s decision on or about June 20, 1968,
to disassemble and remove its batch plant, and the break in a water
line at about the same time. The water line previously had been
relocated by the claimant under the terms of the contract. The break
flooded the area and resulted in considerable expense and delay. The
claimant complains that this would not have happened if the
undercut had not been required, but the claimant knew the exact
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location of the line, and the Court believes that the break would not
have occurred but for the negligent operation of the claimant’s
equipment, The claimant complains of delay caused by other utility
lines during the undercut, but there is nothing in the record to prove
delay attributable to any utility lines except the water line and
there is no adequate proof that the claimant ever did anything
more with regard to utility lines than it was required to do under the
terms of its contract.

With respect to test beams, the respondent perhaps could have
been more flexible and accommodating, but there is absolutely nothing
in the contract which would require test beams, and the respondent
chose to hold the claimant to the 14 days’ curing time provided
by Section 2.36.3 (S) of the Plans and Specifications. We find no
assurance in the record that test beams would have permitted
traffic to move over the pavement within three to five days as
asserted by the claimant, nor that such a speed-up, if accomplished,
would have meant that the central batch plant would have remained
on the job.

The claimant attempts to make a point of the fact that the
subject undercut was not provided for in the contract. Obviously, it
was not; had the required excavation been shown on the original plans
it would not have been an undercut. While the undercut was not
contemplated at the time the contract was executed, we learn from
the record that unstable material frequently is found under old
pavement. The extra work did delay the project, but it did not
result from a “changed condition” for which the respondent was
accountable. Bad weather disrupted the claimant’s plans; and the
claimant’s inability to adapt its schedule to unavoidable delays was
an important factor. The Court recognizes that some excavation is
more expensive than other and that ready-mix concrete is more
expensive than batch mix, but the State does not guarantee a profit
or the indemnification of a loss, and such additional costs do not
justify additional compensation to this claimant unless there is a
breach of contract or wrongful delay on the part of the respondent.

All complaints of any consequence in this case arise from the
undercut, which was work required to be done by the claimant and
not brought about or aggravated by anything done by the respondent.
All work was paid for under the terms of the contract documents.
The burden of proof in this case is on the claimant, and careful study
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and consideration of the evidence does not pursuade the Court that
there is sufficient proof in the record to support an award.

CLAIM DISALLOWED.

Opinion issued October 15, 1973

RICHARD M. FORNEY, JR., an infant,
who sues by Helen Forney,
and HELEN FORNEY, individually.

VS,

DEPARTMENT OF FINANCE & ADMINISTRATION
and DEPARTMENT OF NATURAL RESOURCES

(No. D-506)

HANS PETER MOSS, an infant,
who sues by Lenwood J. Moss, his parent,
and LENWOOD J. MOSS

VS.

DEPARTMENT OF FINANCE & ADMINISTRATION
and DEPARTMENT OF NATURAL RESOURCES

(No. D-507)
W. Dale Greene, Preiser & Wilson, Attorneys for the Claimants.
Henry C. Bias, Jr., Assistant Attorney General for the Respon-
dents.
DUCKER, JUDGE:

The Claimants, Hans Peter Moss and Lenwood J. Moss, Richard
Madison Forney, Jr. and Helen Forney, all of Berkeley Springs, West
Virginia, allege damages in the amounts of $300,000, $20,000,
$200,000, and $10,000, respectively, against the Department of Fi-
nance and Administration, the Department of Natural Resources of
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the State of West Virginia, as damages resulting from a collision of a
1965 Honda motorcycle owned and operated by Forney, having Moss
as a passenger, with a 1967 Plymouth Sedan automobile owned by the
State of West Virginia and operated by Arthur Hadley as an agent
of the Department of Natural Resources, on September 13, 1969
at about four o’clock in the afternoon on State Route 9, approxi-
mately two miles east of Berkeley Springs, in Morgan County,
West Virginia. The damages alleged are almost entirely for per-
sonal injuries temporary and permanent with the amount of damages
to the wrecked motorcycle.

These claims, having arisen in the same accident and being based
upon the same facts as to liability, have been heard and considered
together as consented to by all the parties.

The accident occurred on a straight stretch of the road at a point
where there was a driveway entrance to the home and property of
Thomas Maconaughey on State Route 9, the driveway entrance
being approximately 175 yards easterly from the top of a low hill
curve in the road and about the same distance from the point where
the car driven by Arthur Hadley entered Route 9 from a side road
casterly of the Maconaughey driveway, that is to say the place of
the accident at the Maconaughey driveway was practically at the
middle point in a straight-away part of Route 9 between the curve
at the west and the side road at the east, affording the riders on the
motorcycle and the driver of the Plymouth automobile about the
same viewable distances on the road as they approached the point
of entrance to the Maconaughey driveway.

The testimony of Hans Peter Moss, age 21, is primarily to the
effect that after the motorcycle rounded the curve at the top of the
hill and proceeded down along the straightway of the road he noticed
a car coming up the road toward the motorcycle and then suddenly
turn into the east lane of the road in which the motorcycle was
traveling, to enter the Maconaughey driveway; that Forney “hit his
brakes” and “swerved to the left to avoid the car but struck the back
part of the (Hadley) car behind the right wheel”; that he didn’t see
any sign of an intended turn by the Plymouth driver; that the speed
of the motorcycle was between 40 and 50 miles an hour; and that
he was thrown from the motorcycle to the gravel on the opposite side
of the road.
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The testimony of Richard Forney, age 21, is substantially the
same as Moss. He said he saw the Plymouth car approaching him
and the driver look to the left and then he, Forney, “left off the gas to
drift because I (he) didn’t know what he (Hadley) was going to do;
I thought maybe he might be going to make a left hand turn, so I
left off and then he looked back up the hill, so I just kept drifting; as
I got down closer, the car just made a left-hand turn in front of me”.
Forney said he was “looking right at the vehicle” and no warning
signal was given or any left turn signal light operating on the Ply-
mouth before it turned across the road to enter the driveway about
forty feet in front of the motorcycle.

Arthur Hadley, of Berkeley Springs, West Virginia, a conservation
officer in the Department of Natural Resources for twenty years, the
driver of the Plymouth automobile involved in the accident, testified
substantially as follows: that on the date of the accident he was
returning to Berkeley Springs on State Route 9 from a fire that had
been reported to him, and, after having come out of Price Ridge Road
about an eighth of a mile east of the Maconaughey farm, he was
traveling about thirty miles an hour up a moderate incline westerly
toward the Maconaughey farm and put on the signal to turn left and
when he got to the lane east of the Maconaughey house he looked up
the road and then back through the car mirror but didn’t see any
vehicles of any kind and made his turn to go into the Maconaughey
driveway; that when he was 300 feet away he activated his directional
signals which he said were working and made the left turn into the
driveway; that after he got into the driveway with the front part
of his car he saw a “blur and something coming to my right” and “I
felt a thud™; that he was traveling ten miles an hour when he turned
toward the driveway, the car was almost completely in the driveway
when struck by the motorcycle; that three wheels were off the
driveway as the collision knocked the car sideways; that it was a
“real bright sunny day” and the sun was “right square in my eyes”
and that he was wearing sun glasses and that he saw nothing before
making the turn, no traffic in front or back; and that he didn’t move
the car after it was struck.

Lt. Woodrow W. Parsons, a conservation officer whose head-
quarters were at Romney, West Virginia, testified that he saw the
motorcycle at Spiach’s Garage, Berkeley Springs, the day after the
accident and that he saw the needle on the speedometer stuck at 65
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miles per hour, but he didn’t know what could have happened to the
needle as the glass of the speedometer was intact.

Robert Workman, a cycle shop mechanic, testified that a Honda
motorcycle has a free-floating speedometer with no real accuracy
because it knocks up and down when jolted, and that the needle will
break loose from its gear on an impact. On cross examination the
witness admitted that if there were something to block the needle of
the speedometer and prevent it from returning to the proper speed, the
needle may have indicated the speed at the time of impact. Except
for such weight as may be given to the evidence as to the needle of
the speedometer, there is no contradiction of the evidence of the
claimants that the speed of the motorcycle was between forty
and fifty miles an hour in a 55 miles an hour speed zone. The only
witness to the collision other than the claimants and Hadley was
Thomas Leo Maconaughey, who was 13 years old at the time of
the accident and who testified that he was 30 to 35 yards away from
the road in the Maconaughey yard helping his father saw wood, and
that he saw the Hadley car turning into the driveway and the
motorcycle strike the right rear end of the car; that the motorcycle
was traveling south of the center of the eastbound lane of the road;
that the car was not moved until the State Police arrived; that the
front part of the Hadley car was in the driveway, the right rear
bumper was out on the highway; and that the car “was knocked
sideways”.

From the foregoing recital of the testimony and the facts ascer-
tained or ascertainable therefrom, we must first determine whether
there is or is not liability on the part of the respondents. Unfortun-
ately, for the respondents, the only substantial testimony in support of
the defense is the testimony of the driver of the Plymouth automobile
and the substantiality of the evidence as to the speedometer needle.
As to the latter, we cannot consider it of sufficient certainty to be of
real value. So the real question is whether the testimony of Hadley is
sufficient to overcome or disprove the evidence of Moss and Forney.
The testimony of Moss and Forney is positive while the testimony of
Hadley opens serious questions. While Hadley testified he gave the
signals indicating that he was going to turn to the left, he said that it
was “a real bright sunny day” and “the sun was right square in my
(his) eyes” even though he had on sun glasses, and that he looked
up and down the road and saw nothing coming. He couldn’t verify
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whether the signals were working outside the car. It must be
remembered that both the motorcycle and the car first entered the
350 yard straightaway stretch of Route 9 at about the same distance
from the place of the collision, and that with 175 yards for the
Hadley car to travel before turning into the driveway, it seems
reasonable to the Court that Hadley could have seen the motorcycle
coming toward him at most any rate of speed, certainly at a lawful
rate. We do not doubt the fact that Mr. Hadley didn’t actually see
the approaching motorcycle, but the bright sunlight must have been
a major factor in preventing him from seeing the oncoming motor-
cycle. The fact that he didn’t see is not sufficient to release him
of responsibility, because he was obligated, according to the law,
to see that the road was clear for a turn from his line of traffic into
and across the opposite line of traffic to enter a private driveway.

We think the law as stated in Brake v. Cerra, 145 W.Va. 76, 112
SE 2d 466, is clearly applicable to this case where the Court said:

“Whether the plaintiff did look as he testified he did or
whether he did not look as the witness testified he did not,
before he started to cross the street, the undisputed evidence is
that he did not look effectively, for if he had he would have seen
the headlights of the approaching automobile. . .”.

There is no substantial evidence that the motorcycle was out of
its proper line of traffic. While motorcycle traffic is often undesirable
and quite jeopardizing and annoying to other traffic, travel by such
means is not unlawful, and there does not appear here any sub-
stantial evidence to suggest that the claimants were not operating
their motorcycle within legal requirements and in a reasonable
manner.

The law especially applicable in such matters is contained in
Chapter 17C, Article 8, Section 8, which provides as follows:

“No person shall . . . .. turn a vehicle to enter a private road
or driveway or otherwise turn a vehicle from a direct course or
move right or left upon a roadway unless and until such move-
ment can be made with reasonable safety. No person shall so
turn any vehicle without giving an appropriate signal in the man-
ner hereinafter provided in the event any other traffic may be
affected by such movement.”
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From all the evidence we must conclude that the respondents’
agent, Hadley, did not make the turn into the Maconaughey driveway
in a reasonably safe manner, and that the claimants are entitled to
recover substantial damages resulting from such negligence.

The evidence shows that the claimant, Forney, suffered severe
injuries which included a compound fragmented fracture of the right
tibia and fibula, an extensive evulsed large laceration of the thigh
and right knee, and a fracture of his right collarbone (clavicle).
He spent twenty-eight days in the hospital and four or more weeks
in a wheelchair and then on crutches. While the extent of his
impairment is not entirely calculable, nevertheless it constitutes
permanent injury. His physician’s charges amount to $355.00, his
hospital expenses $1238.24, and the loss of his motorcycle $450.00,
making a total of $2,043.24. The evidence shows that the claimant,
Moss, suffered severe injuries which included a fracture of the
midshift of the right femur, a comminuted fracture of the right tibia
and fibula, and multiple lacerations of the right lower extremity, heel
and scalp. Likewise the extent of his impairment while not entirely
calculable, it amounts to some permanent injury. His physician’s
charges were $1156.00, less a $25.00 unrelated charge, or $1131.00,
his hospital expenses $1489.54, $34.00, $239.69, and $614.20,
making a total of $3508.43.

Accordingly, we award Helen Forney, mother of Richard M.
Forney, Jr. the amount she incurred of the doctor’s and hospital
expenses of Richard M. Forney, Jr., namely $1593.24; Lenwood J.
Moss, father of Hans Peter Moss, the amount he incurred of the
doctor’s and hospital expenses, namely, $3508.43; Richard M.
Forney Jr., who is now of age, $14,900.00, which includes $450.00
for his motorcycle; and Hans Peter Moss, who is now of age,
$21,500.00.

Awards: Helen Forney: $1593.24
Lenwood J. Moss: $3508.43
Richard M. Forney: $14,900.00
Hans Peter Moss: $21,500.00
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Opinion issued October 15, 1973

GENERAL TELEPHONE COMPANY
OF THE SOUTHEAST

VsS.
WEST VIRGINIA DEPARTMENT OF HIGHWAYS

(No. D-616)

Michael J. Mulligan, Attorney at Law For the Claimant.
Donald L. Hall, Attorney For the Respondent.
DUCKER, JUDGE:

General Telephone Company of the Southeast, a corporation,
claims damages to its property in the amount of $235.40 against the
West Virginia Department of Highways on account of the latter’s
blasting work to widen the state road at the intersection of Routes
Nos. 15 and 15/1 at Charles Town, West Virginia, on October 30,
1972.

The facts alleged by the Claimant are admitted by the Respondent,
such facts being that the blasting necessitated the replacement of
233 feet of telephone cable which with the labor costs incurred in
placing, repairing and removal amounted to the amount alleged.

As the admitted facts show the damages were caused by the
negligence of the respondent in the matter, we are of the opinion to
and do hereby award the claimant the sum of $235.40.

Award of $235.40
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Opinion issued October 19, 1973

WILLIAM C. McIVER and
WILMA L. McIVER

VS.
DEPARTMENT OF HIGHWAYS
(No. D-548)

EARNEST R. WHITE and
JO ANN WHITE

VS,
DEPARTMENT OF HIGHWAYS
(No. D-552)

Richard K. Swartling, Attorney at Law, Ronald R. Hassig, Attor-
ney at Law for the Claimants.

Donald L. Hall, Attorney at Law, Department of Highways, for
the Respondent.

DUCKER, JUDGE:

Claimants, William C. Mclver and Wilma L. Mclver, husband and
wife respectively, and Earnest R. White and Jo Ann White, husband
and wife respectively, owners of adjoining parcels of land situate on
the west side of State Route No. 2, approximately 152 miles south
of the City limits of New Martinsville, West Virginia, allege damages
in amounts of $3000.00 to the Mclver property, and $15,000.00 to
the White property, resulting from slippage of their properties in 1971
allegedly caused by negligence of the respondent in the latter’s main-
tenance of Route No. 2 adjoining claimants’ property, in that during
prior years the respondent placed layer upon layer of asphalt and
other road materials on the highway to keep the highway in a level
and passable condition and that by so doing the weight of the road
caused the land of the claimants to slide and destroy the houses of
the claimants.

The respondent moved to dismiss the claims on the grounds that
condemnation proceedings were the only proper remedy, and by its
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answer it denied any negligence on its part and alleged that the slide
was not caused by it but was due to a vein of “gumbo” in the land.

As the same factual situation, except as to the respective amounts
of damages, existed as to both of these claims, it was agreed that
they could be, and they were, heard together by the Court.

As to the motion to dismiss on the ground that claimants have an
adequate remedy at law by way of mandamus to compel the respon-
dent to initiate condemnation proceedings, we are of the opinion to,
and do overrule the same, because the damages were in effect the
result of a single trespass which is not a continuing one but one
- which can be definitely determined as to damages and does not
amount to a “taking” of the land, as is required for condemnation.

The evidence in the cases consists of the testimony of the two
male claimants and five former employees of the respondent, namely
Berner Phillips, Lester Kennedy, Edward Loehr, Yonsell Eller and
Victor Pyles. The testimony of all five of the former employees were
substantially, in varying degrees, to the same effect, that during their
employment with the Department of Highways, there was constant
need of repair of the road at the place in question, even as much as
four or five times some years, building it up with tar and gravel and
sometimes asphalt; that at one time there was at that location a street
car track; that the road would keep breaking down and in a “pretty
wet season” before the filling was put in, the road had gotten so bad
there were several accidents over it; and that several times material
had to be put in two or three times a week. The testimony as to the
accumulated thickness of the asphalt and other paving material put
in from time to time varied from eleven to twenty feet. After the slide
which damaged the claimants’ houses, the respondent drove heavy
piling all along the area where the slide had occurred, and since then
there has been no further movement of the land.

The respondents’ evidence consists entirely of the testimony of
George P. Sovick who for the past eleven years has been chief engi-
neer of the right-of-way department of the respondent, and his
opinion was that the slide which damaged the claimants’ properties
was caused by a two inch streak or seam of gumbo underlying the
lands of the claimants. He discovered the gumbo cropping out
along the ditch adjacent to the railroad track along the back side of
the property, and he concluded that with the natural drainage down
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upon and affecting the property, the gumbo, a fine loose material,
which, when it gets wet, is slick as grease and causes most of the
slides, was the proximate cause of the slide which damaged the
claimants’ premises. Mr. Sovick also testified as to the various phases
of the damages done to the building of the claimants.

On the day of the hearing of this case the Court with counsel for
the parties personally viewed the lands and houses involved in these
claims, so that evidence of the claimants and respondent could be
better understood.

From the evidence of the claimants and the view taken it appears
to the Court the claimants have clearly proved that the highway at
that place required most unusually extra maintenance and repair
because of its base being upon unstable terrain and foundation, and
that the cause of the cracking to the extent of ten to twelve inches
wide, disintegrating, the slipping and breaking should have been as-
certained long before the occurrence of the slide which affected
claimants’ property occurred. The testimony of Mr. Sovick is most
credible and the gumbo may have been the underlying cause of the
sliding characteristic of the land at that place and if the probability of
a slide had not been forseeable for a long time before it occurred, we
could accept Mr. Sovick’s theory and conclusion. The instability of
the land embraced in the right of way should not have been over-
looked by the respondent, and it is our conclusion that the respondent
has been negligent in its maintenance of the road by continuing to
make insufficient additions to the surface of the roadway instead of
timely correcting the road structure to avoid the pressure of the hill-
side down upon and against the claimants’ properties. As evidenced
by the fact that the condition was corrected by the installation of
piling in 1971, the correction should have been considered necessary
and done before the damage to claimants’ property was done. We are
of the opinion that the respondent should have forseen the probability
of the result which occurred and was negligent in not providing
against such result and the claimants are entitled to recover such
reasonable damages they have suffered.

The evidence is not very satisfactory as to the values of the pro-
perties damaged. The Mclver property damage was testified to as
being $2500 to $3000 and the White property damages as being
$7250 at normal market value in 1968. These values include the
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land which may or may not retain their original values. The Court
is of the opinion that there is little left of value in the houses or im-
provements. Having viewed the premises as well as considered the
evidence, we can only estimate what would be reasonable amounts
to allow the claimants as their damages.

The Court is of the opinion to and does hereby award the claim-
ants William C. Mclver and Wilma L. Mclver the sum of $1000, and
the claimants Earnest R. White and Jo Ann White the sum of $7500.

Award to William C. Mclver and Wilma L. MclIver $1000.
Award to Earnest R. White and Jo Ann White $7500.

Opinion issued November 8, 1973.

JOHN A. BACON
vs.
DEPARTMENT OF HIGHWAYS

(No. D-623)

Claimant appeared in person, without counsel.

Donald L. Hall, Esq. for respondent.

PETROPOLUS, JUDGE:

The claimant, John A. Bacon, formerly employed by the State
Road Commission of the State of West Virginia, now the Depart-
ment of Highways, respondent, as a construction engineer, seeks to
recover the sum of $241.83, for living expenses incurred during the
months of July and August, 1969, while he was living in Huntington,
West Virginia, and performing his duties there under an assignment
by the State Road Commission.

The following factual situation, as revealed by the record, gives rise
to this claim. On July 1, 1969, the claimant was permanently trans-
ferred from the Wheeling Office of the State Road Commission to
Huntington. His family remained in Wheeling until some time in
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September of 1969 because of difficulties encountered by the claimant
in locating a suitable place to live in Huntington because of a housing
shortage. It had been the practice of the State Road Commissioner to
allow a transferred employee temporary living expenses for a period
of thirty days after a permanent transfer notwithstanding that certain
travel rules and regulations promulgated by the Governor’s office
stated that no expenses will be allowed which are incurred at the
official station of any official or employee of the State. The adminis-
trative practice of allowing expenses for a period of thirty days in
addition to paying the reasonable expenses incurred by an employee
in moving his household furniture, effects, and immediate family as
a result of the reassignment, apparently was not specifically autho-
rized by the statute providing for payment of reasonable traveling
expenses and moving expenses of transferred employees (W. Va.
Code, Chapter 17, Article 2-A, Section 4a). The legality of the pay-
ment of rent and board by the State for a period of thirty days after
reassignment has not been raised in this case by the State and this
Court has not been requested to render an opinion thereon, both
parties having tried the case on the assumption that said payment is
within the purview of the statute and advantageous to and for the best
interest of the State. In any event, it has been a long established prac-
tice of the Department of Highways to make this allowance.

The problem arises in this case because of the difficulty of the
State employee to find a permanent home for his family in an area
where there was a critical housing shortage. The claimant seeks
reimbursement in the amount of $145.83 for a period extending from
June 27, 1969, to July 18, 1969, and an additional sum of $96.00 as
reimbursement for a period extending from August 13, 1969, to
August 31, 1969. The District Engineer in Huntington, aware of the
situation, requested and recommended that the claimant’s expenses
be paid through the month of August, 1969, and approved said pay-
ment by letter. Later an additional request was made by the District
Engineer to extend the payment of temporary expenses to September
1, 1969, at which time housing would be available to the claimant.
Notwithstanding these approvals and recommendations, the business
manager of the respondent refused payment of both requisitions, and
asserted a counterclaim against the claimant in the amount of
$341.00, which the State paid to Stone Lodge in Huntington for the
claimant’s lodging during the month of August, 1969. It was con-
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tended that this payment for lodging was made by the State in error,
and that the mistake should be rectified by treating said payment as
a set-off against any amount that might be owing to the claimant for
the 30-day period of July, 1969.

James R. Campbell, the District Engineer, testified that the expens-
es claimed were very reasonable, and that the claimant had made a
sincere effort to keep expenses to a minimum by depriving himself
of comfortable lodging and the ordinary charges for food.

It is the opinion of the Court that under the evidence submitted in
this case that the claimant is entitled to the reimbursement of $145.83
for expenses incurred from June 27, 1969, until July 18, 1969, but
is not entitled for expenses incurred in August, 1969, even though
the District Engineer approved and recommended the payment of
the August expenses. To make an allowance of expenses for the
month of August would be in violation of the Governor’s regulations
and also a variance from the established administrative procedure of
the Department. Since the State voluntarily paid the item of lodging
at the Stone Lodge in the amount of $341.00 incurred in the month
of August, 1969, after approval of the voucher, the contention that
the voucher was paid by mistake and constitutes a set-off to any
amount owing to the claimant is without merit particularly when no
evidence was submitted on this item. Furthermore, this Court has
no jurisdiction to render a judgment against the claimant for the
amount paid on his behalf in excess of the claim. If it had been
clearly established that the payment to the Stone Lodge was an
illegal payment of State funds, for the benefit of the claimant, the
set-off might be considered for the purpose of disallowing the claim
in its entirety.

An award will be made to the claimant in the amount of $145.83
for temporary expenses incurred prior to his permanent assignment
to Huntington and within the 30-day period after his permanent as-
signment as a moral obligation which the State in equity and good
conscience should pay.

Claim allowed in the amount of $145.83.
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Opinion issued November 8, 1973
CLAIR SWARTZMILLER and MARGARET SWARTZMILLER
VSs.
DEPARTMENT OF HIGHWAYS
(No. D-517)

Frank A. Pietranton, Esq., for Claimants.

Donald L. Hall, Esq., for Respondent.

PETROPLUS, JUDGE:

The claimants have filed a claim for personal injuries, medical
expenses, loss of earnings and damage to an automobile resulting
from an accident that took place on November 2, 1969, at about
9:30 AM. in the morning, on West Virginia Route 8 about one-
quarter of a mile north of the junction of said Route 8 and State
Route 2 in Hancock County, West Virginia. The claim is based on
the alleged negligence of the West Virginia Department of Highways
in the paving and maintenance of the hard-surfaced roadway of Route
8. Some time in 1967 or 1968, the travelled width of the road, which
was 18 feet, was widened to approximately 24 feet by adding a
macadam strip on each side of the road. The road improvement was
made by a general contractor who added a three inch slag base or
aggregate, compacted it, and covered the extended width with a
layer or layers of bituminous coated aggregate. The old road which
was a concrete road before the improvement was also coated with
bituminous. This type of road improvement leaves a crack where the
widening takes place, and because of inadequate compaction or dif-
ferent methods of compaction, as time goes on through wear and tear
on the road and weather the crack or seam where the widening takes
place separates and the elevation of the old road surface varies from
the elevation of the widened portion because of settling. In the
testimony of the respondent’s maintenance engineer it was admitted
that widening process creates hazards when the separation between
the old and new pavement extends to 2 or 4 inches, particularly
where there may be a difference in elevation.
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At the place of the accident, according to the testimony of the
claimants, a seam or gap had developed varying from 2 or 3 inches
in width, which trapped the right front wheel of the automobile,
which Margaret Swartzmiller was driving at approximately 30 miles
per hour, causing it go out of control. The steering wheel was
momentarfily wrested out of her hands, and the car was driven into
the guardrail on the side of the road two or three times and even-
tually brought under control about a block or a block and a half
from the alleged road defect. Mrs. Swartzmiller suffered personal
injuries and damages to the automobile in the amount of $296.18.
It was further developed in the testimony that the respondent had
been notified of the hazard prior to the accident and had neglected to
take proper measures to repair the road so that it would be safe for
ordinary travel.

Whether the road defect constituted an unreasonable hazard, or
whether the State was guilty of negligence in failing to keep the road
in proper repair is an issue that need not be decided under all the
circumstances of this accident. It appeared from the testimony that
the claimant was not exercising ordinary and reasonable care in the
operation of her motor vehicle at the time of the accident. The acci-
dent occurred in the daytime on a roadway that she had travelled
many times in the vicinity of her home over a period of five years.
She must have been thoroughly familiar with the condition of the
road. It was a wet day and the seams in the added portions of the
roadway, indicating that its width had been extended were visible,
and she must have been aware that they existed. After she lost con-
trol of her automobile by reason of the tire striking the break in the
blacktop of the pavement, according to her testimony, the car hit
and bounced off the guardrail a number of times and traveled about a
block and half before it could be brought under control and stopped.
The road was apparently slick and upon questioning by the Court
Mrs. Swartzmiller repeatedly stated that the automobile travelled
about 750 feet after she lost control, and before it could be brought
to a stop. This testimony is not consistent with her former testimony
that she was travelling at approximately 30 miles an hour. A vehicle
travelling at that rate of speed, even on a wet pavement, should be
brought to a stop much sooner, allowing for reaction time and the
shock of striking the guardrail. It is the finding of the Court that
the physical facts of this case create an inescapable inference that
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the claimant was travelling at an excessive rate of speed, taking into
consideration the condition of the highway, the existence of a crease
where the road had been widened, the wet surface and all other cir-
cumstances relating to the accident.

Having failed to exercise ordinary care for her safety in the opera-
tion of her automobile, we are constrained to find that even if we
assume that the respondent was guilty of negligence in the main-
tenance of the roadway, the contributory negligence of the driver was
the proximate cause of her accident. It is well settled law that no
recovery will be allowed for injuries where it appears that the person
injured was guilty of contributory negligence, or even where the
injury was the result of the concurring negligence of the parties.
This principle has been applied in many cases involving injuries
while driving motor vehicles. Persons using the highways must be
reasonably alert to perceive any warning of danger and must exer-
cise reasonable care for their safety considering the surrounding
hazards. Budget limitations and other exigencies make it impossible
for the State to maintain its highways in a safe condition for high
speed travel at all times under all circumstances, and many roads in
our State are unsafe for travel at speeds that are not commensurate
with the conditions of the road. To operate a motor vehicle in disre-
gard of visible hazards, such as potholes or breaks in the pavement,
of which a driver is aware or in the exercise of reasonable care should
be aware, constitutes assumption of a known risk which bars re-
covery.

Under the facts of this case it is the finding of the Court that the
claimant had knowledge of the specific defect or dangerous condition
of the road and that she failed to use the care for her own safety
which an ordinary and reasonably prudent person would have used
under the circumstances.

For the reasons stated herein, the claim is disallowed.

Claim disallowed.
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Opinion issued November 8, 1973

CHARLES M. WALKER
vs.

DEPARTMENT OF HIGHWAYS
(No. D-618)

The claimant appeared in person.

Donald L. Hall for the respondent.

JONES, JUDGE:

On February 20, 1973, Patrick Thomas, stepson of the claimant,
Charles M. Walker, was driving the claimant’s 1968 Chevrolet auto-
mobile on Greenbrier Street in the City of Charleston about 50
yards north of Piedmont Road when a large rock or boulder,
approximately 18 inches in diameter, rolled down from the steep
cliff along the highway and struck the right side of the claimant’s
vehicle. There is nothing in the record to indicate that the accident
could have been avoided by the driver. The claim is for damages in
the amount of $211.35, which the respondent, Department of High-
ways, has agreed to be fair and reasonable.

The driver of the claimant’s car had lived in the area for about ten
years and had driven over Greenbrier Street along the same cliff
frequently over a long period of time. He had seen some large
rocks on the approximately 5-foot wide berm of the thoroughfare
and some smaller rocks and dirt which had washed onto the
traveled portion of the highway. There were no signs warning travel-
ers to beware of falling rocks, and the claimant contends that the
respondent’s failure to erect warning signs was such negligence as
would create liability in this case.

This Court has decided several “falling rock” and “falling tree”
cases involving the use and care of our highways, some adverse to
the claimants and some in favor of claimants where the Court found
proof of sufficient negligence to constitute the proximate cause of
an injury. One of the adverse cases is Mullins v. Department of
Highways, 9 Ct. Cl. 221, which is so similar to this case that the
Court quotes a portion of the opinion as follows:
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“The claimant says that there were no ‘Falling Rocks’ signs
to warn motorists of the hazards of the roadside terrain, and
charges that the failure to erect such signs constituted negli-
gence on the part of the respondent. However, from the claim-
ant’s own description and a number of photographs made part
of the record in this case it appears to the Court that a prudent
driver would not need a sign to impress upon him the possibility
of falling rocks in the area. This is especially true in light of
the fact that the claimant was well acquainted with the road
and its inherent dangers.

This Court consistently has held that the State is not a guar-
antor of the safety of travelers on its highways and that its duty
to travelers is a qualified one, namely, reasonable care and
diligence in the maintenance of a highway under all the circum-
stances. Parsons v. State Road Commission, 8 Ct. Cl. 210;
and Lowe v. Department of Highways, 8 Ct. ClL. 175. In
this case it does not appear that the failure of the re-
spondent to provide ‘Falling Rocks’ signs was a contributing
factor in the circumstances surrounding the accident, and in the
Court’s opinion, the claimant has not proved such a positive
neglect of duty on the part of the respondent as would impose
a moral obligation upon the State to compensate him for his
unfortunate loss.”

Applying the reasoning in the Mullins case, this claim is disallowed
for failure to prove negligence on the part of the respondent.

Claim disallowed.

Opinion issued December 3, 1973
DONALD E. BLACKWELL

Vs.
DEPARTMENT OF HIGHWAYS

(No. D-626)
The claimant appeared in person.

. Donald L. Hall for the respondent.
JONES, JUDGE:
On or about the 1st day of March, 1973, Mrs. Donald E. Black-
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well, wife of the claimant in this case, was driving her husband’s
1971 Oldsmobile automobile at the intersection of United States
Route No. 19 and State Route No. 4 in Clendenin. Having crossed
the Clendenin bridge, Mrs. Blackwell turned towards a parking
space in front of the Ace Hardware and Furniture Store and her car
struck a storm sewer drop inlet located in the paved shoulder of the
highway. Because of the slope and right hand turn coming off of
the bridge, Mrs. Blackwell could not see the drop inlet over the hood
and right front fender of the car and she could not say whether the
iron grating was in place or not. However, immediately after the
accident the grating was standing on its side and the right front wheel
of the car was thus permitted to drop into the opening. The claim
for damages to the oil pan and under portion of the vehicle in the
amount of Fifty Dollars and Eighty-three Cents ($50.83) was ad-
mitted in the answer of the respondent, Department of Highways,
to be fair and reasonable.

The deteriorated, dangerous condition of the drop inlet is not
denied by the respondent, but its defense is that it did not have notice
of the condition. However, certain photographs filed as exhibits in
this case clearly show that the pavement around the drop inlet was
so broken and deteriorated that a casual inspection would have dis-
closed that the iron grating was likely to fall through the opening, that
the condition had existed for a long time and that injury to the
traveling public should have been anticipated.

We hold that the negligence of the respondent was the proximate
cause of this claimant’s damages and therefore an award is hereby
made to the claimant, Donald E. Blackwell, in the amount of
$50.83.

Award: $50.83.
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Opinion issued December 3, 1973

JOHN G. McGUFFEY
vs.

BOARD OF REGENTS (WEST VIRGINIA UNIVERSITY)
(No. D-624)

Claimant appeared in person, without counsel.

Henry C. Bias, Jr., Assistant Attorney General, for Respondent.

PETROPLUS, JUDGE:

John G. McGuffey, claimant, purchased a Ford truck, 1970 model,
on November 30, 1972, from the Board of Regents, West Virginia
University, as high bidder on submission of sealed bids, for the sum
of $502.02. On a purchase order dated November 29, 1972, issued
by Ben E. Rubrecht, Director of the Division of Purchases of the
Department of Finance and Administration, appears the following
language:

TO SELL
for the sale of the following vehicle:

1 Ford Truck, 1970, Weight Cap, 4000 Ibs; Serial No.
E16AHI51602 Title No. D992429, W.V.U. Inv. Tag:
0A94210. $502.02

Condition of vehicle: Truck caught on fire and burned. Seat
burned, dash board and motor wiring. Windshield broken and
right side glass broken, one head light broken, front end
caved in on right side, right mirror gone, and needs paint
job in front.

The above vehicle located at the State 4-H Camp, Weston,
W. Va.

At the hearing it was developed by the evidence that the truck had
been damaged by a fire and was sold in its damaged condition as
described in the purchase order. The claimant made an inspection of
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the truck before purchase and accepted it in its apparent damaged
condition. The visible damage was that caused by the fire and since
the wiring in the carburator had been burned it was not possible
for him to road-test the truck because it was not in an operating con-
dition.

After the purchase of the truck, it was taken to a shop for repairs
where it was discovered that the motor had been irreparably damaged
when a broken connecting rod had cracked the block, and it became
necessary to replace the motor at a cost of $269.00. This was a
defect of a latent nature and could not be discovered by an inspection
of the truck before purchase.

The only issue in the case is whether there was an implied war-
ranty at the time of sale that the truck was fit for the particular
purpose for which it was sold, other than the damage that was stated
on the purchase order.

There is no doubt that the seller had reason to know that the
truck was purchased for the particular purpose of being operated.
Under Chapter 46, Article 2, Section 315, Uniform Commercial
Code, West Virginia Code, there is an implied warranty that goods
are fit for the particular purpose for which they are sold. The statu-
tory provision providing for an implied warranty of merchantability
modifies the common law of ‘“caveat emptor,” (let the buyer
beware).

It is the finding of the Court that the truck was not sold in an
“as is” condition, as contended by the respondent. If that were the
intention of the parties, the purchase order should have so stated.
The buyer’s attention was called to the specific damages caused by
the fire, and other than the damage so stated, there was an implied
warranty that the truck was in a serviceable condition. Factually the
respondent sold a truck without a motor, as the cracked block even
though concealed made the motor inoperable. The course of dealing
between the parties did not exclude or modify the implied warranty.

For the foregoing reasons, an award will be made to the claimant
for the cost of replacing the worthless motor with a used motor in
the amount of $269.00.

Claim allowed in the amount of $269.00.
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Opinion issued December 3, 1973
MONONGAHELA POWER COMPANY

Vs,
DEPARTMENT OF HIGHWAYS
(No. D-645a)
L. Eugene Dickinson for the claimant.
Donald L. Hall for the respondent.
JONES, JUDGE:

It appears from the notice of claim of the Monongahela Power
Company, the answer of the respondent, Department of Highways,
and the statements of two of the respondent’s employees that on
December 7, 1972, the respondent’s crew from Calhoun County
cut a tree along State Route No. 16/19 at Minnora, and carelessly
and negligently permitted the tree to fall into lines of the claimant.
The claimant’s petition describes the damage as “primary and
neutral down, one span and service, and entrance pulled loose
from one house”.

The claim in the amount of $200.66 is admitted by the respon-
dent to be fair and reasonable. Accordingly, an award hereby is
made to the claimant, Monongahela Power Company, in t